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Katherine C. Binford, et al v Appellants, 

vs. 

Mary E. Diller, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This was an action by the executor for construction of a 
will and for instructions in regard to the distribution of 
the estate. The District Court had jurisdiction of this 
kind of action under Title 11, D. C. Code of 1940, Section 
301. This Court has jurisdiction to review final judgments 
of the District Court under Title 17, D. C. Code of 1940, 
Section 101. 
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STATEMENT OF CASE 

Appellee Union Trust Company of the District of Co¬ 
lumbia, as executor of the estate of Ellen C. Torrey, de¬ 
ceased, brought an action in the District Court for con¬ 
struction of the will of decedent and for instructions in 
regard to the distribution of the estate (Appellants 1 Ap¬ 
pendix 2A). 

The heirs at law and next of kin of the decedent were 
made parties defendant. The next of kin were Mary E. 
Diller, Eliza Judson Cabot and William B. Cabot, who 
were first cousins of the decedent. The latter two have 
since deceased and their personal representatives have 
been substituted for them. The next of kin, together 
with the executor, are the appellees. 

The heirs at law of the decedent are not only the above 
mentioned first cousins but also appellants, who are de¬ 
scendants of deceased first cousins of the testatrix. 

The testatrix, Ellen C. Torrey, died a resident of the 
District of Columbia and her will was duly admitted to 
probate and record in the Probate Branch of the District 
Court. She owned no real estate and her residuary estate 
consisted of personal property amounting to the sum of 
approximately $137,500.00. 

The question involved is as to the interpretation of the 
residuary clause of the will reading as follows: 

“ITEM SEVEN: I give, devise and bequeath all 
the rest, residue and remainder of my estate, real, 
personal or mixed, wheresoever situated, which I may 
hereafter in any manner acquire or of which I may 
die seized or possessed or have the power of disposi¬ 
tion of, to my heirs at law and next of kin in accord¬ 
ance with the laws then in force in the District of 
Columbia.” 

More specifically, the question is whether the residuary 
estate consisting only of personal property should go, under 
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the residuary clause, to those persons who answer the 
description of heirs at law and next of kin in accordance 
with the laws then in force in the District of Columbia, 
or whether such property went exclusively to the next of 
kin. It is the contention of the appellants, who are the 
descendants of deceased first cousins of the testatrix that 
the clause “ heirs at law and next of kin in accordance 
with the laws then in force in the District of Columbia,” 
constitutes a description of those persons who were to 
take the entire residuary estate — personal property as 
well as the real estate or mixed estate — and that, accord¬ 
ingly, they, the appellants, should be included among the 
persons entitled to share in the distribution. The conten¬ 
tion of the appellees, which was sustained by the court 
below, was that the testatrix intended that her property 
should go as though she had died intestate and that conse¬ 
quently the residuary property, consisting of only per¬ 
sonal property, went solely to her next of kin, who were 
appellees Mary E. Diller, Eliza Judson Cabot and William 
B. Cabot. 

From the judgment of the lower court (Appellants * Ap¬ 
pendix 10A) appellees, the descendants of the deceased 
first cousins of the testatrix, duly appealed to this Court. 

STATUTES INVOLVED 

The statutes of descent are found in Title 18, D. C. 
Code of 1940, Sections 101 to 105 and the statutes of 
distribution are found in Title 18, D. C. Code of 1940, Sec¬ 
tion 701 et seq. 
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STATEMENT OF POINTS 

1. The Intention of the Testatrix as Disclosed From En¬ 
tire Will Must Govern. 

2. That Intention Was That the Persons Who Were Heirs 
at Law and Next of Kin Were to Share in All Her 
Property Whether Real, Personal or Mixed. 

3. The Rules of Construction, If Necessary to Be Ad¬ 
verted to, Support the Conclusion That the Heirs at 
Law Share in the Distribution of the Personal Property 
Passing Under the Residuary Clause of the Will 

4. The Authorities Cited Below on Behalf of Appellants 
Deal With Different Types of Residuary Clauses and - 
Are Not Applicable. 

5. The Opinion and Holding of the Court Below That the 
Words “Heirs at Law” Had Application Only to What¬ 
ever Real Estate the Decedent Might Have Left Should 
Not Be Sustained. 

6. Final Distribution Should Be Per Stirpes. 

7. The Judgment of the Court Below Holding That the 
Heirs at Law Do Not Share in the Distribution of the 
Personal Property Is Erroneous and Should Be Re¬ 
versed. 

SUMMARY OF ARGUMENT 

1. The Intention of the Testatrix as Disclosed From En¬ 
tire Will Must Govern. 

The intention of testatrix as disclosed from entire will 

must govern and the problem is to determine from the 

will itself what that intention was. Other cases are not 

controlling and are helpful only by way of analogy. 





5 


2. The Residuary Clause of the Will 

The will itself gives all property — real, personal or 
mixed — “to my heirs at law and next of kin in accord¬ 
ance with the laws then in force in the District of Co- 
lumbia. ’ ’ Under that clause the heirs at law, as well as 
next of kin, share in the real estate, in the personal 
estate, and in the mixed estate. The persons who are heirs 
at law and next of kin under our statutes of descent and 
distribution are the persons designated by the testatrix 
to take her property, whether it be real, personal or 
mixed. Testatrix wanted all to share, including the de¬ 
scendants of her deceased first cousins. 

No specific property was referred to in the residuary 
clause, but all of it was blended and disposed of, which 
still further strengthens the indifference of the testatrix 
to the character of the property being disposed of, all 
going to those who were heirs at law and next of kin. 

The words “heirs at law” cannot be read out of the 
will and not given meaning nor can they be held to apply 
only to such real estate as she might leave. 

If testatrix intended to die intestate as to the prop¬ 
erty covered by the residuary clause, more apt language 
would have been chosen by the scrivener and if she had 
intended to exclude heirs at law from taking personal 
property, likewise, appropriate language could and would 
have been used for that purpose. 

3. The Rules of Construction Support the Conclusion That 
the Heirs at Law Also Take Personal Property. 

Suman v. Harvey, infra , is a case more nearly in point 
in the neighboring jurisdiction of Maryland from which 
much of our probate law stems. There, under a similar 
residuary clause, the court held that heirs at law were 
among those entitled to share in the distribution of the 
estate, but excluded the appellants because they were not 
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heirs at law under the Maryland statutes of descent 
Here, appellants are admittedly heirs at law under our 
statutes of descent. 

Where there is a blending of real property and personal 
property in one residuary clause, heirs at law may take 
personal property. 

It seems plain that the testatrix intended all the prop¬ 
erty to go together to those who were heirs at law and 
next of kin under our statutes. 

4. Statutes of Descent and Distribution. 

The statutes of descent and distribution in the District 
of Columbia come into play only for the purpose of deter¬ 
mining those persons who are heirs at law and those who 
are next of kin. Admittedly, appellants, under our stat¬ 
utes, are heirs at law of the testatrix, Torrey. 

5. The Authorities Cited Below on Behalf of Appellants. 

The authorities cited below on behalf of appellants deal 
with residuary clauses in which in terms it appears the 
makers of the wills intended to die intestate. 

6. The Opinion of the Court Below. 

The opinion of the court below erroneously interpreted 
the words “heirs at law” to apply only to such realty as 
the testatrix might have left. The citations by the court 
below are not in point. The clause in Taylor v. Albree, 
infra, for example, indicates that the maker of the will 
intended the property to go as it would have gone had the 
maker died intestate in the Commonwealth of Massachu¬ 
setts. 

7. Final Distribution. 

Final distribution should be per stirpes, which means 
that since the root was the maternal grandparent, Marston 
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Cabot, the estate would be separated into six equal parts 
representing the children of Marston Cabot, to wit, the 
deceased uncles and aunts of testatrix. Distribution would 
be made per stirpes to the descendants of those deceased 
uncles and aunts. 

8. Conclusion. 

It is concluded that judgment of the court below was 
erroneous and should be reversed, and that the heirs at 
law should be held to share in the personal property pass-, 
ing under the residuary clause of the will. 

ARGUMENT 

1. Intention of Testatrix as Disclosed From Entire, Will 
Must Govern. 

The intention of the testatrix as disclosed from entire 
will must govern and the problem here, as in all construc¬ 
tions of wills, is to determine from the will itself what( 
was the intention of the testatrix. Other cases are never 
controlling and are only helpful by way of analogy be¬ 
cause as then Chief Justice Groner said in Hepburn v. 
Winthrop, 65 App. D. C. 309,314,83 F. 2d 566: 

“No will has a twin brother.” 

And as Mr. Associate Justice Vinson said in Evans v. 
Ockerhausen, 69 App. D. C. 285,100 F. 2d 695: 

“And if a twin brother were found, he, most likely, 
would not be identic. ” 

As was said in Pyne v. Pyne, 81 U. S. App. D. C. 411,154 
F. 2d 297: 

“The basic, always controlling, rule in the construc¬ 
tion of wills is the intent of the testator. If that in¬ 
tent can be discerned in the language of the will, read, 
of course, in the light of the surrounding circum¬ 
stances, there is an end to the matter. If it cannot 
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be so discerned, the testator must be presumed to 
have intended the result which the law has thereto¬ 
fore attached to the language which he chose to use.” 

See also Howard v. American Security and Trust Com¬ 
pany, 171F. 2d 29; Pace v. Bradley, 171F. 2d 350. 

It is also important not to ignore s m a l l distinctions in 
the use of the language of the wilL As the court said in 
Merrill v. Preston, 135 Mass. 451: 

t 

“Upon questions of construction when no arbitrary 
rule is involved, it is always more important to con¬ 
sider the words and the circumstances than even strong 
analogies in earlier decisions. The successive neglect 
of a series of small distinctions, in the effort to follow 
precedent, is very liable to end in perverting instru¬ 
ments from their plain meaning. In no other branch 
of the law is so much discretion required in dealing 
with authority.” 

We, therefore, turn to the language of the will itself 
and consider it in the light of the surrounding circum¬ 
stances. 

2. The Will Itself. 

The residuary clause, ITEM SEVEN of the will (Ap¬ 
pellants’ Appendix 9A) is as follows : 

“ITEM SEVEN: I give, devise and bequeath all the 
rest, residue and remainder of my estate, real, per¬ 
sonal or mixed, wheresoever situated, which I may 
hereafter in any manner acquire or of which I may 
die seized or possessed or have the power of disposi¬ 
tion of, to my heirs at law and next of kin in accord¬ 
ance with the laws then in force in the District of 
Columbia.” 

It is to be observed that all the estate real, personal or 
mixed was given in the residuary clause “to my heirs at 
law and next of kin” not “heirs at law or next of kin.” 
The testatrix did not say “heirs at law or next of kin, as 
the case may be,” or “as in case of intestacy,” which is 
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the language found in a number of cases; nor did she 
say “heirs at law” only. There is consequently no room 
to construe the words “heirs at law” to mean “next of 
kin,” because the language of the residuary clause pre¬ 
cludes such construction. The addition of the words “next 
of kin” forecloses the giving of any such meaning to the 
words “heirs at law.” 

It is respectfully submitted that the testatrix intended 
a gift of her property to those who answered the de¬ 
scription of “heirs at law and next of kin in accordance 
with the laws of the District of Columbia then in force.” 
Such words constituted a designatio person&rum who were 
to take the gift, and resort to the statutes of descent and 
distribution in the District of Columbia is to be had simply 
for the purpose of ascertaining who were those persons 
who were “heirs at law and next of kin” in accordance 
with such statutes. It is to be observed that there is no 
comma after the word “kin” and before the clause “in 
accordance with the laws then in force in the District of 
Columbia.” 

The testatrix in describing the persons who were to take 
might easily have said in accordance with the laws of the 
State of Maryland or of Virginia and thus it would have 
been necessary to ascertain who were the heirs at law 
and next of kin under the statutes of one of those states 
in order to determine what persons were to take. The 
description of the persons to take was not complete with¬ 
out the addition of the words “in accordance with the laws 
of the District of Columbia.” The testatrix may have 
changed her domicile from this jurisdiction to another 
and primary administration would have been there. The 
laws of the various states differ as to the persons who 
are heirs at law and next of kin. To avoid controversy as 
to the identification of the persons to take and at the 
same time to obviate conflict of laws, the testatrix specified 
the laws of the District of Columbia. The language used 
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has the same effect as though the testatrix had identified 
specifically and by name those persons who turned out to 
be her heirs at law and next of kin under our statutes, at 
the time of the death of the testatrix. 

When the position of the testatrix, wdth relation to those 
who were her heirs at law and those who were her next of 
kin, at any particular time is envisaged, it seems plain that 
she chose the general language “heirs at law and next of' 
kin” because of the inconvenience and difficulty of naming 
a large number of persons and because of the uncer¬ 
tainty of her own life and those lives of her heirs at law 
and next of kin. Deaths and births constantly changed the 
scene, but she wanted the representatives of whatever first 
cousins she had who might have predeceased her to share 
in her estate. This conclusion seems inescapable when 
the language of her will is considered in the light of those 
who would be her heirs at law and next of ldn at any 
given moment 

No specific property was referred to in the residuary 
clause, but all property of the testatrix was blended 
and disposed of — real, personal or mixed — which still 
further strengthens the indifference of the testatrix to 
the character of the property which was being disposed of, 
all of it going to those who were heirs at law and next of 
kin in accordance with the laws of the District of Colum¬ 
bia. The words “heirs at law” cannot be read out of the 
will and not given meaning. It must not be presumed that 
testatrix used unnecessary words or ones to which no 
proper force could be given, since force and effect must 
be given to every part of a will. 

The testatrix named specifically twelve persons in other 
parts of her will as objects of her bounty. Among those 
persons was William Brooks Cabot, one of the three next 
of kin as of the date of the death of decedent, who con¬ 
tended below and whose personal representative now con¬ 
tends, that the testatrix intended that he should have 
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one-third of the large residuary estate. It does not seem 
likely that the testatrix would have taken the trouble 
to have given William Brooks Cabot the sum of $1,000 
under ITEM VI(i) of her will (Appellants’ Appendix 8A) 
if she intended him to take a third of the residuary estate, 
which amounts to approximately $137,500.00. On the con¬ 
trary, as the will speaks as of the date of the death of * 
the testatrix, which was the 21st day of September, 1946 
(Appellants’ Appendix 4A), it is more likely that Mr. 
Cabot was given the additional sum of $1,000.00 because 
the testatrix knew he was to be merely one of the numer¬ 
ous persons described by her as heirs at law and next 
of kin who were to take the residuary property, what¬ 
ever it might be. 

The will was detailed, full of technical phrases and 
clauses used in testamentary dispositions. There is no 
ambiguity in the residuary clause. The gift is plainly 
to her heirs at law and next of kin in accordance with 
the laws then in force in the District of Columbia. Indeed 
succinct and apt language for giving the property, what¬ 
ever it might be — real, personal or mixed — to the heirs 
at law and next of kin, could scarcely be chosen, particu¬ 
larly in view of the large number of heirs at law and since 
upon the death of a first cousin at any time subsequent 
to the making of her will, a larger group of persons came 
into the category of heirs at law. On the other hand, if 
the testatrix intended only the first cousins to take her 
property or any particular part of it, how easy it would 
have been for her simply to have said so. She could either 
have named the first cousins or have described them by 
relationship specifying what they were to take. She 
could have left her property to Mary E. Diller, Eliza 
Judson Cabot and William Brooks Cabot, or the sur¬ 
vivor or survivors of them, or described them as first 
cousins. If she intended her residuary property to go as 
though she had died intestate, she could easily and plainly 
have said so. 
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It seems plain that since as soon as the first cousins 
predeceased the testatrix others in nearly all instances 
existed to take by representation, the testatrix deliberately 
used the language “heirs at law and next of kin” etc., so 
as not to exclude the descendants of her first cousins, 
merely because one or more of those first cousins might 
perchance predecease the testatrix, because under -the 
statutes of descent in th District of Columbia both appel¬ 
lants and the appellees (other than the executor, of 
course) are heirs at law of the testatrix. 

The residuary clause of this will means the same as 
though the testatrix had said that she gave all her real 
property to her heirs at law and next of kin in accord¬ 
ance with the laws of the District of Columbia, all her 
personal property to her heirs at law and next of kin in 
accordance with the laws of the District of Columbia, 
and all her mixed property to her heirs at law and next 
of kin in accordance with the laws of the District of 
Columbia. It all was to go in the same way. 

In the light of the foregoing, it is respectfully sub¬ 
mitted that from the terms of the will itself, the testatrix 
intended that all her property, whatever it might be, 
should go in the same way to the same persons, namely, 
those whom she described and designated by the words 
“my heirs at law and next of kin in accordance with the 
laws then in force in the District of Columbia,” and 
that since appellants answer the description of heirs at 
law in accordance with such laws, they should be included 
along with the appellee first cousins as beneficiaries under 
the residuary clause. 

3. The Rules of Construction Support the Conclusion That 
the Heirs at Law Also Take Personal Property Under 
the Residuary Clause of the Will of Testatrix. 

The rules of construction if necessary to be adverted 
to, support the contention above made. Unless the lan- 
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guage of the will under consideration in a decided case is 
identical or practically identical with that presently being 
considered, such decided case is of little or no value. 
The case of Suman v. Harvey, 114 Md. 241, 79 Atl. 197, it 
is respectfully submitted, should be more persuasive in 
determining the question here involved, not only because 
of the similarity of the residuary clauses and the relation¬ 
ships of the persons to the respective makers of the wills, 
but also because the decisions in Maryland are frequently 
followed by the courts of the District of Columbia in pro¬ 
bate matters. The residuary clause in Suman v. Harvey, 
supra, was as follows: 

“After the payment of all my just debts and funeral 
expenses, I give, grant, devise and bequeath all my 
property and estate, of whatsoever kind, and where¬ 
soever situate, to my executors hereinafter named, 
and I direct that all my said property and estate shall 
be converted into cash as soon as conveniently may 
be after my decease, without making a sacrifice thereof, 
and for that purpose I hereby authorize and empower 
my said executors, and the survivor of them, to sell 
and dispose of all my personal property and real 
estate, including ground rents, at public or private 
sale or sales, for such price or prices, and upon such 
terms and conditions as to them may seem best, or to 
the survivor of them; and to grant and convey the 
real estate and ground rents to the purchaser or pur¬ 
chasers thereof, his, her or their heirs and assigns, 
free from all liability for or on account of the ap¬ 
plication of the purchase money. And I further direct 
my said executors, and the survivor, from time to 
time, as to them seems best, as my estate shall be 
converted into cash, to distribute the proceeds thereof 
among my heirs at law and next of kin, who may be 
entitled thereto under the laws of Maryland . 11 

It appears that just as in the case at bar the testatrix 
left four first cousins, namely, Boyd, Watts, Gettier and 
Wells, and also four children of. a deceased first cousin, 
Caroline E. Suman. Suit was brought for the construe- 
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tion of the will, and among other things, the four children 
of the deceased first cousin claimed under the will. The 
court first proceeded to consider the intent of the testatrix 
as disclosed by the language of her will and said: 

‘‘The construction of the will, so far as the questions 
presented by these appeals are concerned, would seem 
to be free of difficulty. The testatrix directs her ex¬ 
ecutors to convert all her estate, consisting of real 
and personal property, into cash, and to distribute the 
proceeds thereof among ‘my heirs at law and next of 
kin, who may be entitled thereto under the laws of 
Maryland/ The gift is to those who were, at the 
time of her death, her heirs at law and next of kin 
according to the laws of Maryland, and only those 
answering this description are entitled to share in 
the distribution of the estate. It is said in 2 Jarman 
on Wills, star page 905: ‘Like all other legal terms, 
the word heir, when unexplained and uncontrolled by 
the contest, must be interpreted according to its strict 
technical import; in which sense it obviously desig¬ 
nates the person or persons appointed by law to suc¬ 
ceed to the real estate in case of intestacy. It is clear, 
therefore, that where a testator devises real estate 
simply to his heir, or to his heir-at-law, or his right 
heirs, the devise will apply to the person or persons 
answering this description at his death, and who, 
under the statute regulating the law of inheritance 
will take the property in the character of divisee, and 
not, as formerly, by descent/ In Hoover v. Smith, 
96 Md. 393, the testator devised and bequeathed all his 
property, ‘real, personal and mixed,’ to his wife for 
life, or so long as she continued to be ‘his widow,’ 
and directed that after her death or marriage the 
property should be sold, and the proceeds ‘divided 
equally among my lawful heirs/ In that case Judge 
Boyd said: ‘In 15 Ency. of Law (2nd ed.), 322, it is 
said: ‘A devise to heirs, whether to ones own heirs 
or to the heirs of a third person, designated not only 
the persons who are to take, but the manner and pro¬ 
portion in which they are to take. Where there are 
no words to control the presumption, the law pre¬ 
sumes the intention to be that they take as heirs 
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would take by the rules of descent,’ and again it is 
there said: ‘It is well settled that a gift to the heirs 
of one will be construed as referring to those who are 
such at the time of the ancestor’s death.’ If then 
we adopt the ordinary meaning of the term used by 
the testator (lawful heirs), we find that he presumably 
intended that those who would be entitled to his real 
estate at the time of his death should get the benefit 
of the proceeds of sale.” 

The Court further on stated: 

“According, therefore, to the natural meaning of the 
terms employed, the testatrix intended her estate to 
go to those who, at the time of her death, were, under 
the Maryland laws of descent and distribution, her 
heirs at law and next of kin. ’ ’ 

“Evidence to show who, at the time of her death, 
were her heirs at law and next of kin, under the 
laws of Maryland, and, in that sense, to identify the 
persons named in the will, is, of course, admissible, 
but extrinsic evidence cannot, under the authorities 
cited, be resorted to for the purpose of showing that 
the testatrix intended persons other than those named 
in her will to share in the distribution of her estate.” 

Leaving aside the other phases of the case dealing with 
the establishment of a trust and fraud, the court then 
proceeded to determine whether the appellants as chil¬ 
dren of a deceased cousin had any interest as heirs at law 
and next of kin. The statute of distribution of the State 
of Maryland was, and is, exactly as our statute of distri¬ 
bution is now and cuts off representation among collater¬ 
als. Thus there is no representation of deceased first 
cousins. Article 93, Sec. 129 of the Maryland Code pro¬ 
vided: 

“After children, descendants, father, mother, brothers 
and sisters of the deceased, and their descendants, all 
collateral relations in equal degree shall take, and no 
representation among such collaterals shall be allowed; 
and there shall be no distinction between the whole 
and half blood.” 
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Our pertinent statnte of distribution, Title 18, D. C. Code 
of 1940, Section 711, is as follows: 

“18-711 (29:291.) Share of collateral relations. After 
children, descendants, father, mother, brothers, and 
sisters of the deceased and their descendants, all col¬ 
lateral relations in equal degree shall take, and no 
representation among such collaterals shall be al¬ 
lowed/ , 

Therefore, the appellants in Suman v. Harvey, supra, as 
children of a deceased first cousin were not next of kin 
of the testatrix. The Maryland court also (page 257 in the 
opinion) turned to the Maryland statutes of descent and 
found that there likewise was a definite proviso that no 
representation was admitted among collaterals after 
brothers’ and sisters’ children. Thus representatives of 
deceased first cousins had no standing as heirs at law 
under the Maryland statutes of descent. The Maryland 
statutes of descent are admittedly different from the stat¬ 
utes of descent in the District of Columbia and representa¬ 
tion is permitted here among collaterals. See Title 18 
D. C. Code of 1940, Sections 101 and 105. 

The appellants failed to take in Maryland, not because 
of the language of the will, but because they were not 
among those persons described as heirs at law and next 
of kin under the laws then in force in the State of 
Maryland. Both the construction of the will and con¬ 
sideration of the statutes of descent and distribution 
were involved in Suman v. Harvey. There is no question 
as to the interpretation of the statutes of descent and 
distribution in the District of Columbia involved in the 
instant case. Admittedly, the individual appellees are 
the next of kin and, admittedly, all of the parties to this 
appeal other than the executor are heirs at law under 
the District of Columbia statutes, being representatives 
per stirpes of the deceased uncles and aunts of the testa¬ 
trix, namely, Hubbard Smith Cabot, Charles Mayes Cabot, 
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Norman F. Cabot, Augusta Cabot, Mary Lavina Cabot 
Lull and Frederick Mortimer Cabot. 

An attempt was made in the court below by opposing 
counsel to interpret Suman v. Harvey as being confined to 
an interpretation of the Maryland statutes of descent and 
distribution. This cannot be because it was necessary to 
construe the will and determine the persons to whom the 
gift was made, which the court did, before turning to the 
statutes. Moreover, it is plain from the case of Besche v. 
Murphy, (Md.) 59 A. 2d 499, 505, that the court did con¬ 
strue the will in the case of Suman v. Harvey, the court 
there saying: 

“It is familiar law that where there is a gift to a 
class of people described in a will, only those answer¬ 
ing that description at the date of the testator, (or 
at the time of happening of a contingency, in some 
cases) are entitled to share in the estate. That prin¬ 
ciple has been applied by this Court in the construc¬ 
tion of a will in which the executors were directed 
to convert an estate into cash and to distribute the 
proceeds among the heirs at law and next of kin of 
the testatrix ‘who may be entitled thereto under the 
laws of Maryland.’ The court said ‘The gift is to 
those who were, at the time of her death, her heirs at 
law and next of kin according to the laws of Mary¬ 
land, and only those answering this description are 
entitled to share in the distribution of the estate.’ 
Suman v. Harvey, supra.” 

The residuary clause blended all kinds of property, 
disposing of it to heirs at law and next of kin. The testa¬ 
trix stood indifferent to the kind of property disposed of 
and was as ready to have one kind go both to heirs at law 
and next of kin as another. See Merrill v. Preston, supra, 
(135 Mass. 451) in which Judge Holmes stated: 

“In the present case, the property handed over was 
personalty, and, if the deed before us had contem¬ 
plated a trust of personalty only, there would have 
been a stronger, although not necessarily a conclusive, 




18 


argument in favor of construing an ultimate limita¬ 
tion to heirs in a sense adapted to the mode in which 
personal property devolves. But this deed authorized 
the fund to be invested in real estate, and looked to 
its possible division in that form. The donors stood 
indifferent between land and chattels, and were as 
ready to have the money put into one as the other. 
It was perfectly natural for them to select the mode 
of intestate succession to land as that on which to 
model their disposition, and we perceive no reason to 
doubt that they meant to do so. Clarke v. Cordis, 4 
' Allen, 466, 480. Mounsey v. Blamire, 4 Russ. 384. 
Smith v. Butcher, 10 Ch. D. 113.” 

See also the well considered case of Mason v. Baity, 6 Del. 

Ch. 129, in which the court said (page 142): 

“Lord St. Leonards, in his speech in the House of 
Lords in the case of De Beauvoir v. De Beauvoir, 
(15 Sim. 163, 3 H. L. Ca. 524) said that the question 
was, ‘who is the person to take! ... It does not mat¬ 
ter, 7 he said, ‘whether he is described as right heir, 
or whether he belongs to the class of legal right heirs, 
if he is the person and the only person who can take, 
supposing the real and personal property are to go to¬ 
gether as a blended fund. 7 ‘The moment you ascer¬ 
tain that the heir at law, at the death of the testator 
(and of course this remark will apply where the heir 
at law is to take at the death of another), is the person 
entitled to the real estate, you ascertain at the same 
moment, assuming the intention, that the same person 
is to take the personal estate as persona designata. 7 
And, further, that in all cases ‘(whether the gift is 
immediate or in remainder, whether it is of personal 
estate or a mixed fund of real and personal estate) 
the question simply is whether there is such a de¬ 
scription on the face of the will as amounts to a 
designatio personae, and enables you to give to a 
person, not filling the character in which he would be 
entitled to take it by law, the property which the 
testator bequeathed to him. 7 Lord St Leonards in 
this case announced these principles stated by him, 
after an exhaustive review of the English authorities 
on the subject as a result of those decisions. 77 
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and at page 159: 

“In all cases, whether the gift is immediate or in 
remainder; whether it is of personal estate or of a 
mixed fund of real and personal estate, — the question 
simply is whether there is such a descripution on the 
face of the will as amounts to a designatio personae 
and enables you to give to a person not filling the 
character in which he would be entitled to take it . by 
law the property which the testator bequeathed to 

him. ” 

See also 2 Jarman on Wills, 6th ed. (Bigelow), page 
88 star page 927. 

From the authorities it is clear that the words “heirs 
at law” are to be considered under the circumstances 
appearing in the instant case, in their technical sense, and 
that in such sense the words have application also to per¬ 
sonal property, particularly where there is a blending of 
real, personal and mixed property, in one residuary clause. 
It likewise appears that the words “heirs at law and next 
of kin” constitute a descriptio personarum who are to 
take all the residuary estate. 

The will disposes of real, personal and mixed property 
in the same words and in the same connection, and under 
the rules of constuction it is assumed that the testator 
intended all the property to go together. See Genung v. 
Best, 100 N. J. Eq. 250,135 A. 514; Webb v. Webb, 234 HI. 
442, 84 N. E. 1054, 17 LBA (NS) 1079; Nichols v. Alexan¬ 
der (Ind.), 152 N. E. 863. 

It is respectfully submitted, therefore, that the rules of 
construction under like situations support the contention 
that the gift of the testatrix, Torrey, was to her heirs at 
law and next of kin of all her property whatever it 
might be. 

4. Statutes of Descent and Distribution. 

Although enough has been said, it is respectfully sub¬ 
mitted, to show that no interpretation of our statutes of 
descent and distribution need be made, nevertheless, to put 
the matter beyond doubt, it is emphasized that the next of 
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kin of the decedent, under Title 18, D. C. Code of 1940, 
Section 711, consist only of the first cousins of the de¬ 
cedent who survived the testatrix. The code plainly states 
that no representation shall be allowed after descendants 
of brothers and sisters of the deceased. 

Likewise, there is no need to construe the statutes of 
descent in our jurisdiction as under them it is unquestioned 
that appellants are heirs at law along with the individual 
appellees because there is representation among collaterals 
under Title 18, D. C. Code of 1940, Section 101. 

5. Authorities Cited Below on Behalf of Appellants. 

The case of Luce v . Denham, 69 N. Y. 36, was cited by 
appellants in the court below. The language of the re¬ 
siduary clause in that case, however, was as follows: 

“Sixth. All the rest, residue and remainder of my 
estate, real and personal, present and hereafter to 
be acquired, and wherever situated, I give, devise and 
bequeath, and do desire and will that the same shall 
be divided among my heirs and next of kin in the 
same manner as it would be by the laws of the State 
of New York had I died intestate.” 

It is plain that the effect of such residuary clause was 
to dispose of the property in the same way that it would 
go if the testator had died intestate. It is respectfully 
submitted that the residuary clause in the instant case 
may not be rewritten by means of construction so as to 
make it the same as in the Luce case, supra. 

Also, many cases were cited holding that the words 
“heirs at law” should be considered in their technical 
sense and the words “next of kin” should also be con¬ 
sidered in their technical sense, but such cases are of 
very little help. Admittedly, here those words are to be 
construed in their technical senses. There are also cases 
to the effect that when the words “heirs at law” are 
used they will mean either the statutory distributees of 
personal property as in the case of intestacy, or the per¬ 
sons who would take real estate under the statutes of 
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descent, according to the nature of the property involved, 
but those cases are likewise of little value because here 
the words “heirs at law and next of 100 ” were used in 
regard to real, personal and mixed property, all blended 
together in the residuary clause. 

Moreover, the modern tendency is to construe the words 
“heirs at law” in their technical sense solely with regard 
to personal property unless there is some clear indica¬ 
tion in the will that such words were used in their col¬ 
loquial sense. Tyler v. City Bank Farmers Trust Com¬ 
pany, 314 Mass. 528, 50 N. E. 2d 778; In re Adkins estate 
(Del. ch. 1947) 55 A. 2d 145; Hafner’s Ex’r. v. Hafner, 
306 Ky. 93,206 S. W. 2d 196. 

6. Opinion of the Court Below. 

The opinion of the court below is found in Appellants’ 
Appendix 10A. There is no comma after the word “kin” 
and before the words “in accordance with the laws then 
in force in the District of Columbia” as appears in the 
court’s opinion. Attention has heretofore been invited to 
the significance of those words as constituting simply a 
designation or description of the persons who were to 
take and the necessity for reference to the laws of the 
District of Columbia in order to complete such identifica¬ 
tion. Suman v. Harvey, supra. 

Those persons who turn out to be heirs at law and next 
of kin in accordance with our statutes are the persons 
designated to take all the estate. 

The court in the first part of the opinion assumes that 
the case involves merely construction of the statutes of 
descent and distribution and that under them next of 
kin only take personalty. The case, it is respectfully sub¬ 
mitted, does not involve simply the interpretation of those 
statutes, but, on the contrary, the construction of the 
residuary clause of the will. 
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The court below also said: 

“Another cardinal rule of construction is that effect 
must be given if possible to every clause of a will. 
Remembering that the first cousins here are included 
in the phrase heirs at law — if the contention of the 
cousins once and twice removed is correct violence 
is done to this rule, for what reason can there pos¬ 
sibly be advanced then for testatrix’s use of the 
phrase “next of kin”? Granting the residue to the 
first cosusins in no offends the rule, as the phrase 
“heirs at law” is inoperative for the reason there is 
no realty upon which it can act. It can be assumed 
therefore that this phrase was inserted by cautious 
counsel and was used to cover the possibility of after 
acquired realty. There being none it becomes imma¬ 
terial.” 

In the first place, if the words, “heirs at law” alone 
had been used, then -the rule that the words “heirs 
at law” will be construed to mean either those persons who 
are to take realty under the statutes of descent or those 
persons who take personalty under the statutes of dis¬ 
tribution, according to the nature of the property involved, 
would be invoked. See Vogt v. Vogt, 26 App. D. C. 46. 
Because the testatrix wanted the heirs at law to take and 
did not want such words to be construed to mean next 
of kin, and further because of the uncertainty of the lives 
of her first cousins, she added the words “next of kin” 
so as to make it plain that both heirs at law and next of 
kin were to take. 

It is respectfully submitted that the sentence in the 
court’s opinion below that “Granting the residue to the 
first cousins in no way offends the rule, as the phrase 
“heirs at law” is inoperative for the reason there is no 
realty upon which it can act,” begs the question. One 
might also pose the question what possible reason was 
there for the use by the testatrix of the phrase “heirs at 
law,” if she did not want them to take the personal prop¬ 
erty as well as the real estate. 



23 


The court below cited Taylor v. Albree, 56 N. E. 2d 904. 
There the clause construed, in pertinent part read as 
follows: 

“ # # * I direct my said Trustees and their suc¬ 
cessors to pay over and convey all the trust funds 
and estate of every kind then in their hands to my 
legal heirs and representatives wherever they may 
be to be determined by, and the distribution to be 
made in accordance with, the Statutes of this Com¬ 
monwealth. To have and to hold the same to them 
and their heirs and assigns forever and this trust 
shall therefore be terminated and cancelled .’’ 

Such clause differing greatly from the one in the instant 
case was simply that the property would go to those who 
would take the same had the testatrix died intestate in the 
Commonwealth of Massachusetts. Her intention was to 
die intestate as to the property passing under that item. 

In Vogt v. Vogt, 26 App. D. C. 46, all that was said 
was that the word “heirs” used in a gift of personalty 
referred to those who would be entitled to take under the 
statute of distribution. This is in accordance with a rule 
frequently applied, but is not applicable here because of 
the addition of the words “next of kin” in the residuary 
clause which would be rendered meaningless by such con¬ 
struction and also because of the blending of real, per¬ 
sonal and mixed property in the residuary clause. Even 
here, the more modern tendency is to construe the word 
“heirs” in technical sense regardless of the property 
involved when there is no clear intention to the contrary. 
Hafner’s Ex’r v. Hafner t swpra; In re Adkin’s estate, 
supra; Tyler v. City Bank Farmers Trust Company, supra. 
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FINAL DISTRIBUTION 

The distribution in this case would be either per stirpes 
or per capita. If per stirpes, since the root is the maternal 
grandparent, Marston Cabot, the estate would be sepa¬ 
rated into six equal parts representing the deceased uncles 
and aunts of testatrix, ot-wit, the children of Marston 
Cabot,, and distribution would be made per stirpes to their 
descendants who survived the testatrix. Since the per¬ 
sons taking are not in the same degree of relationship and 
kindred, it is believed that the appropriate distribution 
should be per stirpes. Such type of distribution would be 
in accordance with the decision of this Court. See McManus 
v. Lynch, 28 App. D. C. 381. It appears to be the better 
rule in well considered cases elsewhere. See In re Adkin’s 
estate, supra; Hafner’s Ex’r v. Hafner, supra; Tyler v. 
City Bank Farmers Trust Company, supra. 

Moreover, it accords with the scheme of the will of the 
testatrix which was to have her estate distributed among 
the descendants of her deceased uncles and aunts by rep¬ 
resentation. This, she did by making sure that the repre¬ 
sentatives of the deceased first cousins took the share 
which their parents would have taken, which was accom¬ 
plished by the words “heirs at law and next of kin in 
accordance with the laws of the District of Columbia. ’* 

CONCLUSION 

It is therefore respectfully submitted that from the lan¬ 
guage of the will itself, as well as from the pertinent rules 
of construction, those persons who answer the description 
of heirs at law and next of kin in accordance with the 
laws of the District of Columbia, among whom are the 
appellants, are the persons whom the testatrix intended 
to be the recipients of the residuary estate, whatever it 
might be — real, personal or mixed — and that, since ap- 
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pellants, as representatives of deceased first cousins, come 
within the description and designation of the persons set 
' up by the testatrix as objects of her bounty, they conse¬ 
quently share in her estate taking the share which their 
respective parents would have taken, and that the judgment 
of the court below to the contrary should be reversed. 

Respectfully submitted, 

Kahl K. Speiggs 

David B. Nicholson 
Southern Building 
Washington, D. C. 

Attorneys for Appellants 

Howard G. Campbell 
520 Ha mm ond Building 
Detroit, Michigan 
Attorney for Appellant 
William W. Griffin 
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1 Filed Nov 26 1947 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA, Exeeu- Civil Action 
tor of the Estate of Ellen C. Torrey, No. 4800-’47 
deceased, 

Fifteenth and H Streets, N. W., 

Washington, D. C. Executor’s 

Plaintiff, Complaint for 

vs< Construction 

of Will and for 

MARY E. DILLER, et al., Instructions in 

1402 Nolan Street, Re Distribution 

San Antonio, Texas, of Estate 

Defendants. 

Complaint for Construction of Will and for Instructions 
in Re Distribution of Estate. 

The Complaint of the Union Trust Company of the Dis¬ 
trict of Columbia, a body corporate, Executor of the Estate 
of Ellen C. Torrey, deceased, respectfully represents to 
the Court. 

1. That plaintiff is a body corporate, organized and 
existing under the laws in force in the District of Co¬ 
lumbia, having its office and principal place of business 
in the City of Washington, in said District, and files this 
complaint as the duly qualified and acting Executor of 
the Estate of Ellen C. Torrey, deceased. 

2. On information and belief the plaintiff avers: 

The defendants are all adult citizens of the United 
States residing at the places indicated in the caption 
to this complaint; that all of said defendants are 
sued in their own rights as next of kin and/or heirs 
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at law of plaintiff’s decedent, Ellen C. Torrey; that de¬ 
fendants No. 1 to No. 3, inclusive, are first cousins of 
plaintiff’s decedent, Ellen C. Torrey, and are her next of 
kin under the statutes in force in the District of Columbia; 
that defendants No. 4 to No. 33, inclusive, are descendants 
of deceased first cousins of plaintiff’s decedent, Ellen C. 
Torrey, and are heirs at law of said decedent under the 
statutes in force in the District of Columbia; 

That Mary E. Differ is a daughter of Hubbard Smith 
Cabot, deceased, who was a maternal uncle of plaintiff’s 
decedent; that Norman H. Cabot, Katharine C. Binford, 
and Ferne C. Dysart are children of Charles W. Cabot, 
a deceased son of the said Hubbard Smith Cabot, deceased; 

That William B. Cabot is a son of Norman F. Cabot, 
deceased, who was a maternal uncle of plaintiff’s decedent; 
that Grace W. Haskell and Frederick C. Holbrooke are 
children of Grace C. Holbrooke, a deceased daughter of 
the said Norman F. Cabot, deceased; 

That Eliza Judson Cabot is a daughter of Charles Mayes 
Cabot, deceased, maternal uncle of plaintiff’s decedent; 
That Anni e V. Lynch, Judson H. Lynch, Janette C. Lynch, 
and Claire M. Lynch are children of Jeanette C. Lynch, a 
deceased daughter of the said Charles Mayes Cabot, de¬ 
ceased; That Claire L. Wade is a daughter of Clarence 
Lynch, a deceased son of the said Jeanette C. Lynch, de¬ 
ceased; That Lucy C. Beavers, Charles M. Cabot and 
Judson C. Brooks are children of Marston Cabot, a de¬ 
ceased son of the said Charles Mayes Cabot, deceased; 

That Mary G. Latham, William W. Griffin and Laura 
G. Harris are children of Mary C. G riffin, a deceased 
5 daughter of Augusta C. Cabot, a deceased maternal 
aunt of plaintiff’s decedent; 

That Nellie Lull Anderson, Clara Lull Bobison, Leo¬ 
nora H. Lull, Lucy B. Lull, and Cabot Lull are chil dren 
of Cabot Lull, deceased, who was a son of Mary Lavina 
Cabot, a deceased maternal aunt of plaintiff’s decedent; 
that Florence L. McMillan, Margaret Lull Gay, Norman 
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A. Lull and Mary Frances Felske are children of Albe 
Lull, a deceased son of the said Cabot Lull, deceased; that 
Ida Belle McKemie, Frank W. Lull and Mary Lucia Neal 
are children of Frank W. Lull, a deceased son of the said 
Cabot Lull, deceased; 

That Mamie Cabot Lester and Cornelius Cabot are chil¬ 
dren of Frederick M. Cabot, deceased, who was a son of 
Frederick Mortimer Cabot, a deceased maternal uncle of 
plaintiff’s decedent. 

3. That the plaintiff’s decedent, Ellen C. Torrey, here¬ 
inafter referred to as the “testatrix”, late an adult citizen 
of the United States, domiciled in the District of Columbia, 
departed this life on the 21st day of September, 1946, leav¬ 
ing a last will and testament bearing date the 26th day of 
June, 1936; that said will was admitted to probate and 
record on the 6th day of January, 1947, by decree of this 
honorable court, holding a Probate Court, and letters testa¬ 
mentary thereon were duly issued to the plaintiff, Union 
Trust Company of the District of Columbia. That a copy 
of said will is attached hereto, marked “Exhibit A”, and 
is prayed to be read and considered as a part hereof. 

4. That the year of administration is now drawing to 
a close and plaintiff, executor as aforesaid, will have in its 
hands after the payment of known debts, estimated costs 

and taxes, and general pecuniary legacies, approxi- 
6 mately $137,500.00, which amount will be distribut¬ 
able in accordance with the residuary clause of the 
will of the testatrix. 

5. That said residuary clause provides as follows: 

“ITEM SEVEN: I give, devise and bequeath all the 

rest, residue and remainder of my estate, real, personal 
or mixed, wheresoever situated, which I may hereafter in 
any manner acquire or of which I may die seized or pos¬ 
sessed or have the power of disposition of, to my heirs at 
law and next of kin in accordance with the laws then in 
force in the District of Columbia.” 
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6. That at the date of her death the testatrix was 
seized of the title to no real estate, but left personal prop¬ 
erty consisting principally of bank balances and securities 
of the total value of approximately $210,000.00. 

7. That said testatrix was survived by no husband, 
child or descendant or father or mother; that the next of 
kin of said testatrix, who would be entitled to take her 
personal property under the laws of the District of Colum¬ 
bia had she died intestate, are the defendants, William B. 
Cabot, Mary E. Diller and Eliza Judson Cabot, all of 
whom are children of deceased brothers of the testatrix’ 
mother. 

That the heirs at law of the testatrix, who would be 
entitled to share in her real estate under the laws of the 
District of Columbia had she died intestate and seized of 
such real estate, are all of the defendants named herein, 
who, in addition to the three defendants mentioned above, 
are children of deceased children of deceased brothers and 
sisters of the testatrix’ mother. 

That the plaintiff has made diligent search and inquiry 
to determine the existence of additional heirs at law or 
next of kin of the testatrix but has been uable to learn of 
them, if such exist. 

7 8. That by reason of the language of the residu¬ 

ary clause of said will, wherein it is provided that 
the residue of said estate shall go to the testatrix’ heirs 
at law and next of kin in accordance with the laws then in 
force in the District of Columbia, and by reason of the 
fact that the estate of the testatrix consists entirely of 
personal property, a question has arisen whether the resi¬ 
due of said estate is distributable to the next of kin who 
are collateral relatives in equal degree of relationship to 
the testatrix, or whether distribution of said residue should 
be made to the heirs at law of the testatrix, determined 
by representation as in the case of the descent of real 
estate. 












9. That in order to make proper distribution of the 
estate of said testatrix, it is necessary that the Court con¬ 
strue Item Seven of said will and instruct the plaintiff 
as to the persons entitled to share in the residue of said 
estate, and as to the proportion in which such persons 
participate in said distribution. 

WHEREFORE, THE PREMISES CONSIDERED, 
Plaintiff prays: 

1. That process may issue against the defendants 
named herein and against the unknown heirs and devisees 
of Ellen C. Torrey, deceased. 

2. That publication be substituted for personal service 
of process upon any of said defendants who cannot be 
found in the District of Columbia and against the un¬ 
known heirs and devisees of Ellen C. Torrey, deceased, 
as provided in Section 13-108 of the Code of Laws for the 

District of Columbia. 

8 3. That the Court will construe the language of 

the will of Ellen C. Torrey, deceased, and will in¬ 
struct the plaintiff as to the persons entitled to share in 
the residue of the estate of said testatrix and as to the 
proportions in which said persons participate in such 
distribution. 

4. And for such other and further relief as to the Court 
may seem proper. 

UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA 

By 

Vice President 
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Filed Nov 26 1947 Harry M. Hull, Clerk 

“Exhibit A" 

LAST WILL AND TESTAMENT 
OF 

ELLEN C. TORREY 

I, ELLEN C. TORREY, of the City of Washington, Dis¬ 
trict of Colnmbia, do hereby make, publish and declare 
the following instrument in typewriting as and for my 
Last Will and Testament, expressly cancelling, annulling 
and revoking any other or former Will or Codicil by me 
at any time heretofore made. 

ITEM ONE: I direct my Executor, hereinafter named, 
to pay all my just debts and funeral expenses and it is 
my will that the amount of my funeral expenses to be 
paid shall be within the discretion of my Executor, not¬ 
withstanding any present or future limitations of law 
thereon. 

ITEM TWO: I direct my Executor to purchase and 
have erected at my grave a marker or headstone similar to 
the one which I have had erected at the grave of my 
sister in Congressional Cemetery, (Mr. J. Elmon Shelton 
attended to my sister’s) and to pay for the same out of 
my estate. I also direct that my Executor shall have my 
name inscribed on the monument at present on the family 
lot in Congressional Cemetery, Washington, D. C., where 
I wish to be buried. 

ITEM THREE: I give and bequeath to the Protestant 
Episcopal Cathedral Foundation of the District of Co¬ 
lumbia the sum of Five Hundred ($500.00) Dollars in cash, 
my amethyst cross and two diamond rings, for the purpose 
of making a chalice in memory of my sister, Mary C. Tor- 
rey, the design of which shall be selected by the incumbent 
Bishop of the Diocese of Washington. 

ITEM FOUR: I give and bequeath to the Protestant 
Episcopal Cathedral Foundation of the District of 
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Page No. 1 of my Will EUen C. Torrey 

10 Columbia the sum of One Thousand Dollars 

($ 1000 . 00 .) 

ITEM FIVE: I give and bequeath to Lucy Brooks 
Lull of Wetumpka, Alabama, the sum of One Thousand 
Dollars ($1,000.00), and in the event that she predeceases 
me then I give and bequeath said sum of One Thousand 
Dollars ($1,000.00) to her sister, Leonora Lull, of We¬ 
tumpka, Alabama. 

ITEM SIX: I give and bequeath as follows: 

(a) To G. Gould Lincoln of Washington, D. C., the 
sum of Two Thousand Dollars ($2,000.00). 

(b) To Nathan S. Lincoln, son of G. Gould Lincoln of 
Washington, D. C., the sum of Five Hundred Dollars 
($500.00). 

(c) To Marjorie Gould Lincoln, daughter of G. Gould 
Lincoln of Washington, D. C., the sum of Five Hundred 
Dollars ($500.00). 

(d) To Mrs. G. Gould Lincoln of Washington, D. C., 
the sum of Five Hundred Dollars ($500.00). 

(e) To F. Cabot Holbrook of Brattleboro, Vermont, 
the sum of One Thousand Dollars ($1,000.00). 

(f) To Mrs. Merrill Haskell of Yarmouth, Maine, the 
sum of One Thousand Dollars ($1,000.00). 

(g) To Mrs. Charles K. Latham, 1128 Southfield Ave¬ 
nue, Birmingham, Michigan, the sum of One Thousand 
Dollars ($1,000.00). 

(h) To Charles Kellogg Latham, Jr., of Pontiac, 
Michigan, the sum of One Thousand Dollars ($1,000.00). 

(i) To William Brooks Cabot, 447 Marlboro Street, 
Boston, Massachusetts, the sum of One Thousand Dollars 
($ 1 , 000 . 00 ). 

Page No. 2 of my Will EUen C. Torrey 

11 (j) To Alice Dodge, care of Mr. H. Percival 
Dodge, Lausanne, Switzerland, the sum of One Thou¬ 
sand Dollars ($1,000.00). 
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(k) To Mrs. Chester C. Woodbum, care of Mrs. Fred¬ 
erick V. Coville of Washington, D. C., the sum of Five 
Hundred Dollars ($500.00). 

In the event that any of the legatees named in this Item 
Six predecease me such legacy or legacies shall lapse and 
become a part of my residuary estate. 

ITEM SEVEN: I give, devise and bequeath all the 
rest, residue and remainder of my estate, real, personal 
or mixed, wheresoever situated, which I may hereafter 
in any manner acquire or of which I may die seized or 
possessed or have the power of disposition of, to my heirs 
at law and next of kin in accordance with the laws then 
in force in the District of Columbia. 

ITEM EIGHT: I hereby nominate, constitute and ap¬ 
point the Union Trust Company of the District of Colum¬ 
bia to be the Executor of this my last Will and Testa¬ 
ment, with full power and authority as such executor to 
sell at public or private sale the whole or any part of 
my estate for the purpose of administration, including 
the payment of debts, legacies and making distribution. 

IN WITNESS WHEREOF, I have hereunto set my 
hand in the City of Washington, District of Columbia, this 
26 day of June A. D., 1936. 

Ellen C. Torrey 

Signed, published and declared by the above 
12 named testatrix, ELLEN C. TORREY, as and for 
her Last Will and Testament, in our presence, who, 
at her request, and in her presence, and in the presence 
of each other, have hereunto subscribed our names as wit¬ 
nesses the day and year last above written. 

Harry F. Harding 
c/o Union Trust Co. D. C. 

Thomas C. Talbut 
c/o Union Trust Co. D. C. 

D. William Miller 

c/o Union Trust Co., D. C. 

Page No. 4 of my Will EUen C. Torrey 
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• • • • 

31 Filed Feb 11 1949 Harry M. Hull, Clerk 

Decree Granting Motion for Summary 
Judgment, Construing Will and 
Instructing Executor 

This cause having come on for hearing upon motion of • 
the plaintiff for summary judgment construing the Will 
of Ellen C. Torrey, deceased, and instructing it in the 
premises, and there appearing to be no genuine issue as to 
any material fact, and the questions of law having been 
argued by counsel and duly considered by the Court, it is 
by the Court this 11th day of February, 1949, 

ADJUDGED, ORDERED and DECREED that said mo¬ 
tion for summary judgment be and it hereby is granted, 
and the plaintiff herein is instructed that Item Seven of 
the last will and testament of Ellen C. Torrey, deceased, 
disposes of the residue of the estate of said testatrix in 
accordance with Section 18-711 of the Code of Laws for the 
District of Columbia, to and among her first cousins, 

32 the defendants Mary E. Differ, Eliza Judson Cabot 
and William B. Cabot, and none other. 

Matthew F. McGuire 
Judge 

• • • • 

28 Filed Feb 8 1949 Harry M. Hull, Clerk 

Memorandum 

This is a complaint brought by the corporate plaintiff 
as executor of the will of Ellen C. Torrey for a construc¬ 
tion of the residual clause of that instrument, and for 
instructions as to the persons entitled to share thereunder 
and the proportions of their respective interests. 

Since there is no controversial question of fact involved 
the issue of law thus raised on the plaintiff’s motion 
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for summary judgment, is properly before the Court for 
resolution. 

The clause in question reads as follows:— 

“Item Seven: I give, devise, and bequeath all the rest, 
residue and remainder of my estate, real, personal or 
mixed, wheresoever situated, which I may hereafter in any 
manner acquire or of which I may die seized and possessed 
or have the power of disposition of, to my heirs at law 
and next of kin in accordance with the laws then in force 
in the District of Columbia.” 

It is conceded that the property left in the residue is 
personalty. 

Applying the chief and cardinal principal in cases of 
this kind — what was the intent of the testatrix as that 
can be gleaned from the instrument? 

The language used is unambiguous and the plain mean¬ 
ing and import is, that the testatrix intended that 
29 her property go to her “heirs at law and next of 
kin, in accordance with the laws then in force in 
the District of Columbia” (underlineation supplied). 

The laws thus referred to, it is conceded relate to those 
concerning intestate succession T 18 (D. C. Code 1940) 
Sec. 711 and Sec. 105 of the same title. Under this statute 
representation among collaterals is permitted where the 
residual to be disposed of is realty, and forbidden where 
it is personalty — thus the second cousins once and twice 
removed do not take, and the intended beneficiaries are the 
first three cousins and none other. 

Assuming arguendo ambiguity in the clause of disposi¬ 
tion, and applying the same rules of construction — the 
end result is the same. 

It is a well established principal of testamentary con¬ 
struction that in the event of ambiguity a construction will 
be favored that will dispose of the property in the man¬ 
ner in which the law would dispose of it had the testator 
died intestate. Here had the testatrix died intestate, the 
estate being personalty, there would be no question but 
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that the property would pass to the first cousins. Under 
T 18 — 711, D. C. Code 1940, it could in fact pass to no 
other. Applying the rule thus alluded to, a disposition 
to the next of kin is not only the most sensible result, but 
the one that in my view the testatrix intended in her use 
of the language in question. 

Another cardinal rule of construction is that effect must 
be given if possible to every clause of a will. Remember¬ 
ing that the first cousins here are included in the phrase 
heirs at law — if the contention of the cousins once and 
twice removed is correct violence is done to this rule, for 
what reason can there possibly be advanced then for testa¬ 
trix’s use of the phrase ‘‘next of kin”? Granting the 
residue to the first cousins in no way offends the rule, as 
the phrase “heirs at law” is inoperative for the reason 
there is no realty upon which it can act. It can be assumed 
therefore that this phrase was inserted by cautious coun¬ 
sel and was used to cover the possibility of after 
30 acquired realty. There being none it becomes im¬ 
material. 

Suman v. Harvey , 79 Atl. 197 (Md. 1911) relied on heav¬ 
ily by the cousins once and twice removed, in no way 
negatives this conclusion. See generally also: Taylor v. 
Albree, 56 NE 2d 904 (Mass. 1944) also Vogt v. Vogt , 26 
App. D. C. 46 (1905). 

The motion is granted and counsel will prepare proper 
order. 


February 8,1949 


Matthew F. McGuire 
Judge. 


Ef! 
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IN THE 
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for the District of Columbia Circuit 


No. 10,233 


Katherine C. Binford, et al., Appellants 

v. 

Mary E. Diller, et al., Appellees 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR MARY E. DILLER, APPELLEE. 


L 

COUNTER-STATEMENT OF THE CASE. 

Union Trust Company of the District of Columbia, a cor¬ 
poration, Executor of the will of Ellen Torrey, Deceased, 
brought, on November 20, 1947, a complaint for the con¬ 
struction of Item Seven, the residuary clause of the will of 
said deceased, asking the Court to instruct plaintiff (a) 
as to the persons entitled to share in the residue of said 
estate, and (b) as to the proportion in which such persons 
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participate in said distribution. (Appellants’ App. 2A-6A) 

On February 8, 1949, the District Court rendered its 
Opinion and Decree for Summary Judgment, construing 
the will (Appellants’ App. 7A-9A) and instructing said 
Executor to distribute the residue of said estate to the next 
of kin of said deceased, namely, to “Mary E. Diller, Eliza 
Judson Cabot and William B. Cabot, and none other.” 
(Appellants’ App. 10A-12A). 

On March 4,1949, this appeal was taken by certain “heirs 
at law” of deceased. 

The estate to be distributed consists solely of personal 
property. 

Appellee is one of deceased’s three first cousins who sur¬ 
vived her, and her only “next of kin”. 

Appellants are deceased’s second cousins, or cousins once 
and twice removed, and are her “heirs at law”. 

The residuary clause of the will, which the lower court 
was asked to construe, reads as follows: 

“Item Seven: I give, devise and bequeath all the 
rest, residue and remainder of my estate, real, per¬ 
sonal or mixed, wheresoever situated, which I may 
hereafter in any manner acquire or of which I may die 
seized and possessed or have the power of disposition 
of, to my heirs at law and next of kin in accordance 
with the laws then in force in the District of Colum¬ 
bia. ’ ’ 

The District Court construed the above clause of the will 
as follows: 

“It is conceded that the property left in the residue 
is personalty. 

“Applying the chief and cardinal principles in cases 
of this kind—what was the intent of the testatrix as 
that can be gleaned from the instrument? 

“The language used is unambiguous and the plain 
meaning and import is, that the testatrix intended that 
her property go to her ‘ heirs at law and next of kin in 
accord-amce with the laws then in force in the District 
of Columbia’. (Emphasis supplied.)* 

* This emphasis was added by the District Court in its opinion, but wherever 
italics are used hereafter, they have been supplied by the writer. 
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“The laws thus referred to, it is conceded relate to 
those concerning intestate succession Title 18 (D. C. 
Code 1940) Sec. 711 and Sec. 105 of the same title. 
Under this statute representation among collaterals is 
permitted where the residual to be disposed of is realty, 
and forbidden where it is personalty—thus the second 
cousins once and twice removed do not take, and the 
intended beneficiaries are the first three cousins and 
none other.” 

Appellants ask this court to set aside the above interpre¬ 
tation, and construe the language used by the testatrix in 
Item Seven to mean— 

(1) That 

“heirs at law and next of kin” 

be considered as one “class” of beneficiaries, and the per¬ 
sonalty be divided in a manner disregarding the rights of 
the next of kin to the personal property under the laws of 
the District of Columbia. 

(2) That the words, 

“I give, devise and bequeath all the rest, residue and 
remainder of my estate, real, personal or mixed, wher¬ 
ever situated, which I may hereafter in any manner 
acquire or of which I may die seized and possessed or 
have the power of disposition of”, 

be construed as “ blending” all property in the residuary 
estate into one gift (although it is admitted that it is all 
personalty and there is nothing, therefore, to blend)! 

(3) That the phrase, 

“in accordance with the laws then in force in the Dis¬ 
trict of Columbia”, 

be construed in its context and application to the rest of 
Item Seven, as strictly limited to the purpose of determin¬ 
ing who are the “heirs at law” and the “next of kin”, but 
that said Jaws be not examined or followed for the purpose 
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of determining the different kinds of property which heirs 
at law or next of kin may take. 

(4) That the phrase, referring to the 

“remainder of my estate, real, personal or mixed, * * * 
which I may hereafter in any manner acquire”, 

be entirely disregarded in the construction of Item Seven. 

Appellee, however, contends that there is no ambiguity in 
the words used, that the expression “heirs at law” was used 
by testatrix naturally in a residuary clause in conjunction 
with her reference to real property which “I may here¬ 
after in any manner acquire”; and that the expression, “in 
accordance with the laws then in force in the District of 
Columbia”, w^as plainly intended by testatrix to govern the 
interpretation of who shall take, what shall be taken, and 
the manner and portions in which the property to be distrib¬ 
uted under the residuary clause shall be taken by those who 
are entitled thereto. 

The District Court’s Opinion should be affirmed. It is 
sound; it gives force and effect to all of testatrix’ words, 
and construes the will naturally, without distortion or eva¬ 
sion, and in accordance with the statutes of the District of 
Columbia and their application in decided cases. 

A brief quotation from the opinion shows its clarity, and 
how appellants’ argument for an unnatural construction 
(which is urged here) was disposed of by the court below, 
as follows: 

“Assuming arguendo ambiguity in the clause of dis¬ 
position, and applying the same rules of construction— 
the end result is the same. 

“It is a well established principle of testamentary 
construction that in the event of ambiguity a construc¬ 
tion will be favored that will dispose of the property 
in the manner in which the law would dispose of it 
had the testator died intestate. Here had the testatrix 
died intestate, the estate being personalty, there would 
be no question but that the property would pass to the 
first cousins. Under Title 18 D. C. Code 1940, 711, it 
could in fact pass to no other. Applying the rule thus 
alluded to, a disposition to the next of kin is not only 
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the most sensible result, but the one that in my view 
the testatrix intended in her use of the language in 
question. 

“Another cardinal rule of construction is that effect 
must be given if possible to every clause of a will. Re¬ 
membering that the first cousins here are included in 
the phrase heirs at law—if the contention of the cous¬ 
ins once and twice removed is correct, violence is done 
to this rule, for what reason can there possibly be ad¬ 
vanced then for testatrix’s use of the phrase “next of 
kin”? Granting the residue to the first cousins in no 
way offends the rule, as the phrase “heirs at law” is 
inoperative for the reason there is no realty upon 
which it can act. It can be assumed therefore that this 
phrase was inserted by cautious counsel and was used 
to cover the possibility of after acquired realty. There 
being none it becomes immaterial. 

“Summi v. Harvey , 79 A. 197 (Md. 1911) relied on 
heavily by the cousins once and twice removed, in no 
way negatives this conclusion. See generally also: 
Taylor v. Albree, 56 N. E. 2d 904 (Mass. 1944), also 
Vogt v. Vogt , 26 App. D. C. 46 (1905). 

“The motion is granted and counsel will prepare 
proper order.” 


STATUTES. 

Appellee claims that, since what is to be distributed is 
personal property only, the phrase in the will directing 
distribution “in accordance with the laws then in force in 
the District of Columbia”, makes the only statute applica¬ 
ble, The District of Columbia Laws of Distribution, Title 
18 D. C. Code (1940) 701-711. This statute is set out in 
Appellee’s Appendix p. 1. 

Since, however, appellants rely upon the Statutes of 
Descent, Title 18 D. C. Code (1940) Section 101, that 
statute is also incorporated in Appellee’s Appendix p. 31. 
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SUMMARY OF ARGUMENT. 

(a) Intention of Testatrix. 

In construing this will, the intention of the testatrix is 
to be found, not by theoretical speculation, but in the mean¬ 
ing of her words, and in case of doubt she may be pre¬ 
sumed to have intended the result which the law attaches 
to the language she chose to use. 

Mrs. Torrey’s residuary clause is all in one sentence, is 
simple and clear, and free of ambiguity, and the phrase 
at the end, “in accordance with the laws of the District of 
Columbia, ” modifies, and was intended as the guide to in¬ 
terpret and apply every effective wmrd in the sentence. 

She intended that the residue of her estate should be dis¬ 
tributed in accordance with such laws, her heirs at law to 
take real property, if any, and her next of kin to take 
personalty. 

The cases relied on by appellants do not support their 
contention. 

Appellants misconstrue Suman v. Harvey (114 Md. 241, 
79 A. 197). On the contrary, that case is authority 
for the established rule of construction that where a tes¬ 
tator gives property to “heirs at law” and “next of kin”, 
the Statutes of Descent and of Distributions respectively 
control as to who is to take, the method of taking, and the 
kind of property each may take. This rule is always ap¬ 
plied, unless the will discloses a clear intention of the tes¬ 
tator to the contrary. It is especially applied when the tes¬ 
tator makes a reference to the laws as a part of his 
intention. Cases are abundant which apply the rule of 
construction that in any instance of doubt the court will 
decide that testator intended the statutes to govern.* 

(b) This will lacks the elements of a blended gift. 

The “theories” or “doctrines” sometimes applied or dis¬ 
cussed in the interpretation of certain wills, which Appel¬ 
lants attempt to inject in this case, do not apply to the 


* The Court ’a attention ia invited to a number of pertinent outstanding 
cases from which quotations are set forth in Appellee’s Appendix pp* 38 to 48. 
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Torrey will. The doctrine of “blended gifts” which 
Appellants argue must have four vital elements present in 
the will, none of which Appellants mention or recognize, 
and none of which are in the instant case. These elements 
are: (a) The testator clearly combines two kinds of prop¬ 
erty; (b) donees are described under one limitation only, 
as “heirs”, “right heirs,” or some such term; (c) the will 
indicates a purpose of the testator that the whole property 
shall be used for one enjoyment; and (d) there must be no 
language in the will to indicate that the property should go 
in different directions. Usually the doctrine is applied in 
distributions after a trust, or a life estate. The doctrine of 
blended gifts has been applied in England, Massachusetts, 
Delaware and Rhode Island cases.* There are no 
cases on blended gifts in the District of Columbia or in 
Maryland. Even if there were, the doctrine would not 
apply in interpreting the Torrey will, because the elements 
on which it rests are not in this testament. The cases on 
which Appellants rely do not sustain their premise. 

(c) “Heirs at law” and “Next of Kin” are not one “class.” 

Appellants advance a theory that the “heirs at law” 
should participate in the distribution of personal property 
because, they argue, “heirs at law” and “next of kin” are 
intended to be one “class” of donees. Appellants cite no 
authority to uphold their theory that “heirs” and “next 
of kin” can be construed as one class. The groups are 
two, and separate, and must be interpreted “in accordance 
with the laws” of descent and distributions. Justice Car- 
dozo correctly applied the theory of class gifts in N. Y. Life 
Ins. & Trust Co. v. Winthrop , 257 N. Y. 93, 142 N. E. 431, 
by referring to next of kin as a “statutory class”, and 
pointed out that we must “reach the point of fitting the defi¬ 
nition of the class to the definition of the statute.” In In 
re Whiteside f s Estate , 302 Pa. 452, 153 A 728, heirs at law 
and next of kin are referred to as separate classes. 

We have found no authorities holding that a gift in a will 
to heirs at law and next of kin in accordance with the 

* These cases are briefed for ready reference in Appellee’s Appendix, pp. 
32 to 39. 
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intestate laws of tlie jurisdiction is a gift to a class com¬ 
bining those two distinct statutory classes into one class. 
Appellants have cited to the court no such authority, and 
we must assume they have found none. In the absence of 
such authority we think the court will not feel justified in 
holding that the gift is to these two distinct statutory 
classes as one class, thereby disregarding and destroying 
the well-defined statutory rights of the next of kin to the 
personal property and requiring them to take under the 
will as heirs at law. For appellants to ask the court to do 
that is about as reasonable as to ask the court to arrive at 
a decision in a case by basing one presumption upon 
another. 

(d) Appellants’ construction disregards the words “next 
of kin”, and ignores their rights under the statute. 

The construction contended for by Appellants in this 
case is contrary to the well-settled rule of construction, 
that effect must be given every word in the will, where 
possible. It would deprive Appellees of their rights as 
next of kin under the laws of the District of Columbia and 
render the words “next of kin” ineffective. On the other 
hand, the construction contended for by Appellees is in 
accordance with that well-settled rule of construction. 
Under Appellees ’ construction of Mrs. Torrcy’s will the 
next of kin take the property to which next of kin are 
entitled under said laws, and the heirs at law take such 
property to which heirs at law are entitled under said laws. 
Thus, all the words of both terms are given effect and 
meaning, and the cardinal rule of construction, aforesaid, 
is applied and not violated. 

(e) Reference in a will to the statutes makes them govern 

tvhc shall take, how, and what may he taken. 

Where a will refers to the intestate statutes, or when 
such statutes must be invoked to determine the donees, the 
statutes govern not only who shall take, but the quality 
and quantity of the property to be taken by them. New 
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York Life Ins. & Tr. Co. v. Winthrop, 237 N. Y. 93, 142 
N. E. 431, 31 A. L. R. 791; Uascall v. Cox, 49 Mich. 435, 13 
N. W. S07; Vandyke v. Vandyke, 223 Ky. 49, 2 S. W. 2d 1057; 
Lawton■ v. Corlies , 127 N. Y. 100, 27 N. E. S47; Taylor v. 
Albree, 317 Mass. 57, 56 N. E. 2d 904; In rc Frctheim’s 
Estate, 156 Minn. 366, 194 N. W. 766. As said by Mr. 
Justice Cardozo (N. Y. Life, etc.): 

“The slightest reference to the statute is held to be 
sufficient evidence that the statute is to be followed in 
determining the members of the class # * * . A gift to 
i next of kin as statutory class makes the statute, it is 
said, a guide to determine not only the persons who 
are to take, but the extent and manner of the taking. 
* • * In becoming the guide for one purpose, it be¬ 
comes the guide for all.” 

The laws of the District of Columbia forbid a per stirpes 
division of personalty. 


IV. 

ARGUMENT* 

A. The Intention of Testatrix as Disclosed From the Entire 
Will Must Govern. Every Word and Term Used in the 
Will Must be Given Effect, Where Possible. 

When a petition or a motion before the court asks that 
a will be construed, it becomes the duty of the court to 
determine, not what testatrix might theoretically have in¬ 
tended, but rather, what the meaning is of the words she 
actually used. 

That was clearly pointed out by the Court of Appeals of 
Maryland in Suman v. Harvey, 114 Md. 241, 79 A. 197, as 
follows: 


* Preliminary Statement 

We believe that Mrs. Torrey’s will is so clear in meaning that this brief 
need not contain extended quotations from opinions construing analogous 
wills. However, attention is directed to Appendix pp. 38 to 48 where such quo¬ 
tations are set forth. Wo have also briefed cases dealing with the “blended 
gift” theories of construction advanced by appellants and, for the Court’s 
convenience, in case ready reference to them is desired, have placed them in 
the appendix, pp. 32 to 37. 
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“In other words, the question in expounding wills 
is not what the testator meant, as distinguished from 
what his words expressed, but simply, what is the 
meaning of his words?” 

In Pyne v. Pyne, 81 App. D. C. 11, 154 F. 2d 297, this 
court put it succinctly by observing that if the true intent 
is not revealed in the will, 

“• # * the testator must be presumed to have in¬ 
tended the result which the law has theretofore at¬ 
tached to the language which he chose to use.” 

The language to be construed which Mrs. Torry chose to 
use is all in one sentence— 

‘ ‘ I give, devise and bequeath all the rest, residue and 
remainder of my estate, real, personal or mixed, where¬ 
soever situated, which I may hereafter in any manner 
acquire or of which I may die seized or possessed or 
have the power of disposition of, to my heirs at law 
and next of kin in accordance with the lavrs then in 
force in the District of Columbia.” 

Two thoughts emerge clearly from the above sentence; 
First, that Mrs. Torrey "wished to pass by the residuary 
clause of her will, everything of any kind of which she died 
possessed, which remained after her specific legacies had 
been satisfied; and, Second, that it was her desire to pass 
this residue “in accordance with the laws in the District of 
Columbia”, whatever they might be at the time of her 
death, and irrespective of how such laws might have been 
changed between the time she made the will and the time 
of her death. 

Thus she indicated the guide she wished used in con¬ 
struing item seven, and if the court is to answer the 
question, “What is the meaning of her words?” District 
of Columbia laws must be applied to interpret each effec¬ 
tive word in item seven. 

“Give”, under District of Columbia laws, can refer 
either to real or personal property. 
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“Devise”, under District of Columbia laws, is used to 
pass real property or the proceeds thereof. 1 

“Bequeath”, under District of Columbia and laws of 
other jurisdictions, is used to pass personal property. 2 

“All the rest, residue and remainder of my estate”, 
under District of Columbia laws, means everything of every 
kind left in the hands of the executors after items one 
to six, inclusive, providing for debts, funeral expenses, 
marker or headstone, two bequests to her church, and 
twelve specific bequests of money have been satisfied. 

“Real, personal or mixed” property, she wanted inter¬ 
preted, as such, by District of Columbia legal standards, 
wheresoever any of these properties might be situated. 

Her words plainly show an intention of covering prop¬ 
erty other than what she then had, when she mentioned 
property “ which I may hereafter in any manner acquire 
or of which I may die seized or possessed or have the power 
of disposition of.” She not only chose to use language to 
which the law attaches the result of bequeathing personalty 
(■which she had when she made the ■will), but she also chose 
to use language to which the law attaches the result of de¬ 
vising realty. As to after-acquired property, she set up 
the same guide, namely, the laws of the District of Colum¬ 
bia, to control the interpretation of the language she used 
to cover its distribution. 3 

“To my heirs at law and next of kin” she “devised and 
bequeathed” all remaining property, and, in determining 
who the unnamed “heirs at law” and “next of kin” were, 
to whom she “devised”, and “bequeathed” it, she asked 
that the laws of the District of Columbia be used not only 
to identify each group but also to determine what property 
either group might take. 4 

1 19 B. C. Code (1940) S05; Hobbs v. Brcnncman, 94 W. Va. 320, 118 S. E. 
546; Bradford v. Matthews, 9 App. D. C. 438. 

2 Luce v. Dunham (Appendix pp. 39-41). 

318 D. C. Code (1940) 101 et scq. (Appendix p. 31); Crenshaw v. Mc¬ 
Cormick, 19 App. D. C. 494; Taylor v. Lccsnitzcr, 37 App. D. C. 356; McManus 
v. Lynch, 28 App. D. C. 381. 

< Lawton v. Coriics, 127 N. T. 100, 27 N. E. 847 (Appendix p. 39) j 
HascaU v. Cox, 4 9 Mich. 435, 13 N. W. 807 (Appendix p. 38). 
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“Heirs at law” means, under District of Columbia law, 
as it does in most jurisdictions, those who take realty. 5 

“Next of kin”, under District of Columbia laws, means 
those who take personalty. 6 

B. Testatrix’ Intention Was That the Residue of Her Es¬ 
tate Was to be Distributed in the Manner Provided by 
the Laws of the District of Columbia, Her “Heirs at 
Law” Taking Any Real Estate, and Her “Next of Kin” 
Taking Any Personal Property She Might Leave. 

It is a distortion of the language of Item Seven to 
argue, as appellants do, that the phrase, “in accordance 
with the laws of the District of Columbia”, which is a part 
cf the sentence of the residuary clause, is not to be applied 
to the verbs, or to the enumeration of kinds of property, 
or to other effective words; but that its scope must be nar¬ 
rowed so as to modify only “heirs at law and next of kin”, 
and used only for the purpose of determining who heirs 
are, and who next of kin are. 

The quotation in appellants’ brief (pp. 7-9), from Pyne 
v. Pyne, negatives any such construction, for, as pointed 
out supra, this court observed in that case that “the testa¬ 
tor must be presumed to have intended the residt which 
the law has theretofore attached to the language he chose 
to use.” 

It will be noted that Mrs. Torrey’s language is not heirs 
at law and next of kin “according to the laws” of the Dis¬ 
trict of Columbia, but is “give, devise and bequeath # • 

to my heirs at law’ and next of kin in accordance ivith” the 
law’s. Thus the language she used most appropriately fits 
the construction given it by the court below, namely, that 
the phrase “in accordance w r ith the laws of the District of 
Columbia then in force” refers to the manner in w’hich she 
gives, devises and bequeaths her property. 

r » 18 D. C. Code (1940) 101 et seq. (Appendix p. 31); Taylor v. ATbree 
(Appendix p. 48); Hotcell v. Gifford, 64 N. J. Eq. 180; 53 A. 1074; Thompson 
on Wills, Third Edition, p. 414, Sec. 265; 28 R. C. L. 247. 

6 18 D. C. Code (1940) 701 (Appendix p. 31); In re Robins* Estate, 38 
F. Supp. 468 (D. C.); In re Young’s Estate, 113 N. J. Eq. 233, 166 A 159; 
Carter, et al v. Martin, et al., 122 N. J. Eq. 262, 193 A. 704. 
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Nor does Pace v. Bradley (cited in appellants’ brief, p. 8) 
support the limited construction which appellants urge. In 
the Pace case this court pointed out that 

“The words and the thought are there. They have a 
meaning which cannot be ignored in searching, as a 
court must, within the four corners of the will for the 
intention of the testatrix. * • • This intent would 
seem obvious had both clauses been joined in arrange¬ 
ment of the writing. If their separation does at first 
glance obscure the meaning, a thoughtful consideration 
of the whole document reveals with reasonable clarity 
the testamentary scheme and purpose.” 

Just as surely may it be said that in Item Seven of 
Mrs. Torrey’s will, “the words and thought are there”, 
namely, to use the District of Columbia laws in searching 
for its meaning. When the phrase, “in accordance with the 
laws of the District of Columbia * * (appearing at the 
end of the sentence comprising the residuary clause), is 
“joined in arrangement” with the other effective words 
within the sentence, like devise and bequeath, the “testa¬ 
mentary scheme and purpose” emerge with clarity. 

Stress is laid by appellants on the fact that “heirs at 
law” and “next of kin” are joined by the conjunctive 
“and”, instead of the disjunctive “or”, and that the 
phrase, “in accordance with the laws of the District of 
Columbia” is not preceded by a comma. 

It is, however, a well settled rule that the court may sup¬ 
ply punctuation, or ignore it, 7 and that, in order to carry 
out the testator’s intention apparent from the whole will, 
the words “and” and “or” may be substituted for each 
other. 8 

As said by the court in Darden et ad . v. Bright, 173 Md. 
563, 198 A. 431: 

“The aim of the construction of a testamentary 
document is to ascertain and declare the meaning of 
the testator in reference to the subjects and object of 

t Wcathcrly v. Mister, 39 Md. 620; sec also Lycan v. MiUcr , 112 Mo. 548; 
20 S. W. 36. 

8 Neal v. Cosdcn, 34 Md. 421; Janncy v. Sprigg, 7 Gill 197; 48 Am. Dec. 557. 
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his testamentary disposition. The canons which con¬ 
trol the court are well established. There is always 
the necessity of translating the words of the will into 
things and facts. The translation may be impossible 
because of some inherent or patent defect of expres¬ 
sion; or it may be so simple and clear of rendition as 
to make the application of the document to persons 
and objects immediately and directly apparent.” (cit¬ 
ing cases) 

° ' • • • 

“When the testator made his will, he wrote as of the 
present, with reference to the future effectiveness of 
the document.” 

We maintain that Mrs. Torrey’s will is one that is “so 
simple and clear of rendition as to make the application of 
it to persons and objects immediately and directly appar¬ 
ent.” She wrote it with reference to future effectiveness, 
but, now, in applying her language to the property which 
is to pass by her testamentary disposition, the court, we 
submit, is forced to conclude, simply, that she devised real 
estate (which she mentioned), if she “ hereafter in any man¬ 
ner” acquired it, to her heirs at law in accordance with 
District of Columbia laws, and that she bequeathed per¬ 
sonal property (which she also mentioned) to her next of 
kin in accordance with the laws of the District of Columbia. 

Since she left no real estate at the time of her death, the 
court can find nothing on which the devise to her heirs at 
law may operate in accordance with District of Columbia 
laws. 

Since she did leave personal property to be distributed 
under Item Seven, she has bequeathed it to her “next 
of kin”. 9 


9 New York Life Ins. $ Trust Co. v. Winthrop (Appendix p. 41). 
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C. Suman v. Harvey Does Not Constitute Authority for a 
Construction of Mrs. Torrey’s Will so as to Pass Per¬ 
sonalty to “Heirs at Law” Under the Statutes of De¬ 
scent of the District of Columbia. 

As pointed out, in the Opinion of the District Court, ap¬ 
pellants largely relied in the court below on the case of 
Human v. Ilarvey (114 Md. 241, 79 A. 197) in support of 
their construction of the Torrey will. They argue it again 
before this court throughout several pages of their brief 
(Appellants’ Brief 13-17). 

We respectfully reaffirm that appellants’ repeated in¬ 
sistence that the Suinan case decided the point that the 
heirs at law took personalty because they were heirs at law, 
and so referred to in the will, or because the wording of 
the residuary clause made heirs at law and next of kin into 
one class, can come only from the fact that appellants 
utterly fail to grasp what the court actually did decide in 
the Suman case, and, more specifically, what was left un¬ 
decided by the trial court, and consequently not before 
the appellate court for review or decision. It is an in¬ 
volved case with many cross bills raising various issues. 10 
It does not support the construction contended for by ap¬ 
pellants. 

It was a case where the will directed that the proceeds 
of the estate, consisting of both real and personal property, 

, be distributed to the testatrix’ “heirs at law and next of 
kin, who may be entitled thereto under the laws of Mary¬ 
land”. The children and assignees of children of a de¬ 
ceased first cousin of testatrix contended that the children 
of such deceased first cousin took under the will, alleging 
in their bill, among other things, that the testatrix’ under¬ 
standing of the terms, “heirs at law and next of kin”, in¬ 
cluded them as such, and that she used such terms with 
such intended meaning. The executor in its bill, among 
other things, alleged that some of the testatrix’ real estate 

We attach in the appendix an analysis and digest of the facts and the 
rulings of the court as we see them in Suman v. Harvey, with only a brief 
reply to appellants * argument here. Further reference is directed to Appendix 
pp. 43-46. 
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was acquired by her by purchase, and some by descent ex 
paterna, and that a distinction because of source obtains 
in the Statutes of Descent of real estate in Maryland, but 
that no such distinction obtains in the Statute of Distribu¬ 
tions of personal property, and asked for a construction 
of the will. 

The trial court decreed that the four surviving first 
cousins were the only heirs at law and also the only next of 
kin of the testatrix, and were entitled to the proceeds of the 
sale of the personal property, BUT the trial court “re¬ 
served for further determination the question of their re¬ 
spective rights in the real estate or proceeds thereof. ” 

On appeal, the Supreme Court of Maryland quoted with 
approval the authorities holding that, where the gift in a 
will is to heirs and next of kin, the terms as used in. the will 
designate not only who are to take, but the manner and 
proportions in which they take under the Statutes of De¬ 
scent and Distributions. The court then quoted the law 
with reference to the admissibility of extrinsic evidence to 
show that the testatrix’ understanding of the terms she 
used in the will could not be proved by extrinsic evidence 
to be something other than the legal meaning of the words 
actaallg used, and held that since the will was free from 
ambiguity, extrinsic evidence vras not admissible, and that 
no trust could be established for the children of the de¬ 
ceased cousin by such extrinsic evidence. Then the court 
reviewed and quoted the Statutes of Descent and Distribu¬ 
tions of the State of Maryland, and held that the children 
of the deceased first cousin were neither heirs at law under 
the Statute of Descent, nor were they next of kin under 
the Statute of Distributions; hence, they did not come 
within any of the terms of the will. The appellate court 
affirmed the decree of the trial court. 

It will be seen that in the Suman case the appellate 
court had before it only the questions (a) whether or not 
extrinsic evidence was admissible to show that the testatrix 
intended the terms “heirs at law” and “next of kin ”, as 
she used them in her will, to have a meaning different from 
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their explicit legal interpretation, (b) whether or not a 
trust may be established bv such extrinsic evidence, and 
(c) whether or not the children of the deceased first cousin 
could establish their right to participate either as heirs at 
law, or next of kin under the Maryland statutes. 

The Suman case follows the established rules of law, that 
the Harvey will, being free of ambiguities, as is also true 
of Mrs. Torrey’s will, is to be interpreted by giving the 
ivords which the testator used their recognized LEGAL 
meaning; and that where the gift is to heirs at law and next 
of kin, the Statutes of Descent and Distributions, repec- 
tivelv, control in determining who shall take, what shall be 
taken, and the maimer and portions in which it shall be 
taken by those who are entitled thereto. 

It will be further noted that since the trial court’s de¬ 
cree reserved the question as to the respective rights of the 
four surviving first cousins in the real estate (because of 
its ex paterna, or purchase source, and the distinctions, be¬ 
cause of source, under the Maryland law), the appellate 
court did not have before it for determination any issue 
in the appeal as to whether heirs take proceeds of realty 
only , and next of kin personalty. 

The appellate court rightfully confined its discussion to 
the proceedings and the decree of the trial court. And 
the decree of the trial court went only so far as to decide 
that the four cousins were both heirs at law and next of 
kin, and that they should, as next of kin, take the proceeds 
of the personalty. How the trial court ultimately decided 
the amounts these same first cousins, who were the only 
heirs at law as well as the only next of kin, should have 
the proceeds of the realty distributed to them was not be¬ 
fore the court , and was not considered in that case. 11 

We insist that the holding in the Suman case is not in 
conflict with the interpretation of the Court below of Item 
Seven of the Torrey will, that, where there is a residu¬ 
ary clause in a will covering both real and personal prop- 

li One of the most exhaustive modern tests on the subject, Page on Wills • 

(Lifetime Edition), cites the Suman case once only, in Volume 4, page 670, 
sec. 1626, and cites it only in support of the rule as to the admissibility 
of extrinsic evidence. 






IS 


erty (or the proceeds thereof), and it provides for the 
“devise and bequest’’ to “heirs at law and next of kin in 
accordance with the laws”, the Statutes of Descent, and 
Distributions, respectively, control in determining who are 
to take, what they shall take, in what proportions they 
shall take, and the kind of property which they are entitled 
to take; and that the next of kin take all of the personal 
property, and, if there is any real estate or proceeds there¬ 
from, it is taken by the heirs at law. 

The fact that Mrs. Torrey had no real estate at the time 
she made the will, and had none at the time of her death, 
is immaterial. She lived ten years after making her will. 
During this intervening time she could have inherited real 
or personal property, or acquired real property as the re¬ 
sult of investments. The words she used in Item Seven 
of her will contemplated that possibility and provided for 
it, as is so ably explained in Luce v. Dunham (Appendix 
p. 39) where the court said: 

“The clear meaning of the language of the residuary 
clause is that the testator devised any real estate which 
he might leave, to his heirs, and bequeathed his per¬ 
sonalty to his next of kin. The fact that at the time 
of making the will he had no real estate to devise, and 
that it was not probable that he would acquire any, 
does not show that he intended to bequeath his per¬ 
sonal estate to his heirs. It only shows that he left 
nothing upon which the devise of realty could operate. 
The devise was not insensible, for it disposed of any 
real estate which he might acquire after making the 
will; and, although he died two days afterwards, it 
does not appear that when he made the will it was 
legally impossible that he might, by inheritance or 
otherwise, acquire land before he should die. Such a 
formal provision, although perhaps useless , affords no 
grounds for construing any other part of the will con¬ 
trary to its plain legal import.” 

The court below rightly disposed of appellant’s urgent 
argument that a strained construction should be given to 
Mrs. Torrey’s will because of her mentioning “heirs at 
law”, by the following statement in the opinion: 
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“It can be assumed, therefore, that this phrase was 
inserted by cautious counsel and was used to cover the 
possibility of after acquired realty. There being none 
it becomes immaterial.” 

D. There Is No Language in the Torrey Will Which Will 
Sustain Appellants’ Theory of a “Blended” Gift. 

Appellants make the assertion that “the residuary clause 
blended all kinds of property”, but they support it by no 
showing that the Torrey will contains the elements of a 
i “blended gift” as that term has been used and defined in 
the few jurisdictions where it is referred to. 

We have carefully searched the digests and reports in 
the District of Columbia and have found no instances 
where, in tills jurisdiction, the doctrine of “blended gifts” 
has been applied. 

A similar search of the decided cases for the State of 
Maryland reveals no decision applying the theory of 
“blended gifts” in that State. 

Cases which do discuss the subject, and show the ele¬ 
ments of “blended gifts”, come from the jurisdictions of 
Massachusetts, Rhode Island, Delaware, and England, and 
a reading of them discloses that the following four elements 
are always present in, and necessary to constitute, a 
“blended gift”, viz: (a) the two kinds of property, real 
and personal, are plainly combined into one gift; (b) the 
donees are described under one limitation, such as “heirs”, 
“heirs at law”, “right heirs” or some such terms; (c) the 
will indicates a purpose on the part of the testator that 
the whole property shall be used for one enjoyment; and 
(d) there is no indication that the two kinds of property 
should go in different directions. 12 

12 NOTE: These cases, for the Court’s convenience, arc briefed in the Ap¬ 
pendix, as follows: 

Gray v. Whittcmorc, 192 Mass. 367, 78 N. R 422 (Appendix, p. 32); 

Proctor v. Claris, 154 Mass. 45, 27 N. E. 673 (Appendix, p. 36); 

Lincoln v. Aldrich, 149 Mass. 368, 21 N. E. 671 (Appendix, p. 34); 

Lawrence v. Crane, 158 Mass. 392, 33 N. E. 605 (Appendix, p. 33) ; 

Skinner v. Brvnscn, 69 R. I. 159, 32 A. 2d 263 (Appendix, p. 37) ; 

Gwynnc v. Muddock, 14 Ves. 487 (English cases) (Appendix, p. 32); 

Mason V. Baily, 6 Del. Ch. 129, 14 A. 309 (Appendix, p. 35). 
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When the theory of blended gifts has been expounded, the 
Wills involved usually set up trusts or life estates in the 
first instance, with the remainder to be taken by the “heirs 
at law” of the testator or of someone else; or, are cases 
where all the property is directed to be converted into 
cash, or into real estate, and the proceeds or the property, 
then, to be distributed to the “heirs at law” of the testator 
or of some other person. Such cases hold that such pro¬ 
visions indicate no intention that the property should be 
taken by more than one set of heirs named, and no inten¬ 
tion that it should go in different directions. Where a trust 
or a life estate intervenes, the property is blended for en¬ 
joyment as a whole, and the construction follows that it is 
the intent that it should pass ultimately as a whole. In 
cases where the property is to be converted into money or 
real estate, the courts conclude that the intention is clear 
that it should go to the one set of takers, as a whole. The 
gift being under a single limitation indicates that the prop- 
ertv is not to go in different directions. 

Even in jurisdictions (like Massachusetts, Rhode Island, 
Delaware, and in England), where “blended” gifts are 
referred to, the doctrine would not be applied in con¬ 
struing Item Seven of Mrs. Torrey’s will, because, the lan¬ 
guage used in the residuary clause is not only “heirs at 
law” but also “next of kin”. Therefore, the gift is not 
made under a single limitation, and one of the vital elements 
of a “blended gift” is absent. 

The use of both terms necessarily negatives the idea 
that only one set of persons are to take, for heirs at law 
designates a set of persons who can succeed to realty, while 
next of kin designates a set of persons who receive a distri¬ 
bution of personalty, and, while some persons belonging to 
one set may also belong to the other, it is rarely the case 
that all the persons belong to both sets. Where all the per¬ 
sons do belong to both sets, there would be no reason for 
applying the doctrine of “blended gifts '\ 
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E. The Authorities Cited by Appellants Deal With Differ¬ 
ent Types of Gifts and Residuary Clauses and Are Not 
Applicable. 

The cases of Merrill v. Preston, 135 Mass. 451; Mason v. 
Baily, 6 Del. Ch. 129, 14A. 309; Be Beauvoir v. De Beau¬ 
voir, 15 Simons 163, 3 H. L. C. 524, 60 English Reports 579; 
Tijler v. City Bank Farmers Trust Co., 314 Mass. 528, 50 
N. E. 2nd 778; In re Adkins Estate (Del. Ch.), 55 A. 2nd 
145; and IIafncr f s Ex’r. v. Ilafner, 306 Ky. 93, 206 S. W. 
2d 196, cited by Appellants in support of their contention 
that Item Seven of Mrs. Torrej r ’s will constitutes a 
“blended gift”, and a disposition of the w’hole property so 
as to include Appellants as legatees of the personal prop¬ 
erty, are each cases in which the gift of real and personal 
property was made upon a single designation, as “heirs”, 
“heirs at law”, or some other such term. They have no 
application here where Mrs. Torrey did not limit her resid¬ 
uary beneficiaries to one designation. These cases merely 
show, as we have pointed out, that one of the elements of a 
“blended gift” is that two kinds of property are given un¬ 
der a single limitation, from which it follows that the testa¬ 
tor or donor intended that the two kinds of property were 
to be used for one enjoyment, and were not intended to go in 
different directions. 

The class of cases cited by Appellants, above listed, are 
distinguished by the court in Taylor v. Alhree, 317 Mass. 
57, 56 N. E. 2d 904 (Appendix, p. 48), cited by the court 
below in the opinion in this case. In Taylor v. Alhree that 
court, discussing the case of Tyler v. City Bank Farmers 
Trust Company, supra, now being relied on by Appellants, 
said: “The case is unlike those in which only the word 
‘heirs’ was used, and the question of its application to 
personalty involved”. 

Skinner v. Brunsen (Appendix, p. 37), was relied on by 
Appellants in the court below, but it is not now included 
in their brief. It presents further evidence that one of the 
essential elements of a “blended gift” is that the gift be 
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made under a single limitation, as to “heirs”, “heirs at 
law”, or some other similar term, and the court held that 
in such a case “the testator does not, in the absence of an 
indicated intent to the contrary, intend different persons 
to take under the single limitation different parts of the 
gift, he having described the class of persons to take his gift 
simply as heirs or heirs at law, or by some other similar 
term.” 

We have found no cases in which the doctrine of 
“blended gifts” was applied when the terms used by the 
testator were “heirs at law” and “next of kin ”. 13 

We submit that there was no holding in the Surnan case 
on the question of “blended gifts”. 

The will provided for the sale of the real and personal 
property and, from time to time as the property was con¬ 
verted into cash, for the distribution of the proceeds among 
the testatrix’s heirs at law and next of kin, “who may be 
entitled thereto under the laws of Maryland.” Since the 
will provided for the conversion of the property into cash, 
it mav be that had the term “heirs at law” alone been used, 

In Estate of Thomas Potter, 13 Phila. Rep. 318, 37 Leg. Int. 73, while 
the decision is by an inferior court, the case dealt with a situation where all 
testator’s property was blended into one disposition, and finally given to the 
“heirs and legal representatives” of his children. The question was whether 
or not the widow of a deceased son, as an heir, or as a legal representative, 
was entitled to real, or personal property, or both. The court, after holding 
that under Pennsylvania law, “legal representative” meant “next or kin”, 
said: 

“He has blended in the income which he seeks to dispose of in the 
seventh clause, the revenues of his real and personal estate, and has dis¬ 
tinguished by apt words the two classes of persons upon whom the law 
would cast the two species of property in the absence of a will. * * * 
Where real and personal estate arc blended in one disposition and given 
to the heirs, it is settled by a number of decisions that the persons who 
answer the description of heir at law shall take both. * * * But that is 
not this case. The testator has blended his realty and personalty, but he 
has distinguished between the classes who arc to take as devisees or 
legatees. * * 

The court then held that the widow being an heir at law under the statutes 
of descent, and also a next of kin under the statutes of distributions, had an 
interest in the income of the realty, as an heir, and in the income of the 
personalty, as a next of kin. Thus the holding is that where property is 
blended into one disposition, and given to persons under two designations 
(“heirs at law” and “next of kin”), the gift is to two classes, and the heirs 
at law take the real estate and the next of kin the personal property. This 
case, like Taylor v. Albrec (Appendix, p. 48), distinguishes cases where the 
term used is “heirs” only, and those in which both the terms “heirs at law” 
and “next of kin” are used. 
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the “heirs at law” in the Suman case would have taken all 
of the proceeds to the exclusion of the next of kin, had there 
been a difference in the persons comprising the two sets. 
But as we construe the opinion, it was not necessary for the 
court to decide that point, and it did not do so, because the 
four first cousins were both the only heirs at law and the 
only next of kin, and the language used in the will was 
“heirs at law and next of kin”. 

Nor does the Suman case hold that the reference to “the 
laws of Maryland” was to be limited to using such laws 
only for the purpose of identifying the jjersons answering 
the description of heirs at law and next of kin. The court 
merely holds that in construing the will, evidence may be 
admitted to identify the persons included under the statutes 
as within the terms used by the testatrix, but not to show 
her intention to include other persons. There is no holding 
that the statutes are not to be looked to to determine the 
kind of property and proportions thereof that are to be 
taken by the persons included in the statutes. The language 
and the thought of the opinion are quite to the contrary. 

The quotation from the case of Mason v. Bailey, 6 Del. 
Chanc. 129, set out on page 18 of appellants’ brief, fails to 
reveal that in the Mason case the will under discussion set 
up an intervening trust and “then to convey” the trust 
property to the “right heirs of the said Anne Elizabeth 
Grimshaw, her heirs and assigns forever”. The applica¬ 
tion of the “blended gift” doctrine in the Mason case com¬ 
plies with the above-listed elements; (a) only one set of 
persons was named as donees; (b) the inevitable construc¬ 
tion of the words used by the testator in his will was to 
combine the property for one enjoyment during the trust, 
and (c) after the trust estate ended to transfer it as a 
whole. 

The isolated quotations from Merrill v. Preston (found 
on pages 8 and 17 of appellants’ brief), are taken from a 
case in which the deed authorized a fund to be converted 
into real estate, and divided in that form. Under such cir¬ 
cumstances, Mr. Justice Holmes said: 





“It was perfectly natural for them (the donors) to 
select the mode of intestate succession to realty as that 
on which to model their disposition.” 

We submit that there is no relevancy between the Merrill 
case and the case at bar. 

Mrs. Torrey, in item seven, did not make a gift of 
blended property to one set of takers under a single limita¬ 
tion; she set up no trust nor employed any language or pro¬ 
visions in any way indicating that the whole property was 
given for one enjoyment; nor did she make any provisions 
or use any language indicating an intention that the prop¬ 
erty should not go in different directions according to its 
kind and quality. 

It is true that the residuary clause of Mrs. Torrev’s will 
disposes of “real, personal and mixed” property, but so 
do most residuary clauses. That is the only factor it could 
be said to have in common with the decided cases and 
treatises on “blended gifts”. Whether a proper reading 
of Mrs. Torrey’s residuary clause blends two kinds of prop¬ 
erty into one gift is, to say the least, doubtful. But, assum¬ 
ing arguendo that it does, that is but one of the necessary 
elements which must be present to invoke the doctrine of 
“blended gifts”; all of the other elements, the ones most 
vital to the application of the doctrine are absent. 

Appellants’ contention that Mrs. Torrey’s “heirs at law” 
take her personal estate under the strained theory that the 
residuary clause conveys a blended gift to heirs at law as 
the favored beneficiaries, and in disregard of the statutory 
rights of the “next of kin”, is unsound. 

F. Under the Wording of the Torrey Will, the Devise and 
Bequest to Heirs at Law and Next of Kin Is Not a 
Gift to a Class Composed of Heirs at Law and Next 
of Kin. 

The brief of appellants advances the contention that Mrs. 
Torrey’s will intended to create one class consisting of 
both heirs at law and next of kin, and they insist that the 
opinion in Suman v. Harvey bears out their theory that 
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lieirs at law and next of kin were deemed, in that case, to 
constitute one class. In that long opinion the court men¬ 
tions a gift to a “class of people” and at another place asks 
the question, “Are appellants within the class described by 
the testatrix to take her property?” From such language 
appellants infer that the court made a ruling that heirs at 
law and next of kin were one “class”. It is an inference 
only, for, by no stretch of the imagination can the use of 
the word “class” where it rests in the context, be said to be 
a holding of the court that Mrs. Harvey’s will should be 
construed as a “devise and bequest” to a class, consisting 
of both the heirs at law and next of kin. The question of a 
class gift was not before the appellate court. When the 
court made use of the word “class”, it was not used in a 
technical sense, but only as an informal synonym of the 
word “group”. The court was laying the foundation in its 
discussion for the final conclusion that appellants could not 
qualify themselves as within either of the legal groups 
testatrix had mentioned, namely, the “heirs at law” or the 
“next of kin”. When, in the opinion, the court was mak¬ 
ing an actual holding as to who were the beneficiaries of 
Mrs. Harvey, it is noticed that the court did not use the 
word “class”: 

“The gift is to those who were at the time of her death 
her heirs at law and next of kin according to the laws 
of Maryland, and only those answering this description 
are entitled to share.” 

In the Suntan case, obviously, the four surviving first 
cousins were next of kin in the same degree, and they were 
also heirs at law (but perhaps not in the same degree as to 
ex paterna realty). They were the only ones who could 
pass the statutory test of qualifying in either group. 
Whether, as heirs at law, they would take the realty and 
the proceeds of realty in the same degree was reserved by 
the trial court for further consideration, and was conse¬ 
quently not before the appellate court, and no part of the 
language of the appellate court’s decision may be right¬ 
fully said to infer, much less determine, that the heirs at 
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law and next of kin constituted one class and took because 
Mrs. Harvey’s will made a gift to them as a class. 

The general subject of class gifts is an involved one. 14 

Originally and technically, it seems that a class was com¬ 
posed of persons who stood in equal relationship to the tes¬ 
tator. However, in many of the opinions the word has been 
loosely used, as applying more or less to any number of 
persons grouped. 

Manv cases can be cited in which the courts have con- 
sidercd “heirs at law” and “next of kin” as being different 
classes. We have found no case in which it is held that the 
two sets of persons take as one class. If it could be said 
that Mrs. Torrey’s will sets up a class composed of heirs at 
law and next of kin Appellees could logically contend that 
only such persons who answered the description of both 
heirs at law and next of kin would compose the class; and 
those persons would be Appellees. Since in Sunion v. II ar- 
cey, supra, those held entitled to take are shown to be both 
all of the heirs at law and all of the next of kin, that case 
could be cited by Appellees in support of the contention just 
as well as it has been cited by Appellants in support of their 
various contentions. But we do not think there is any au¬ 
thority holding that two different groups of people, bearing 
different relationships to the property, can be held to be 
one class. Furthermore, in this case, as in the Suman case, 
the question as to the kind and quantity of the property to 
be taken by the donees would still remain to be determined. 

Whether it were to be held that Mrs. Torrey’s will set 
up one class or two classes, the cases seem to be unanimous 
in holding that the statutes would have to be looked to (and 
Mrs. Torrev expressly so required), to ascertain not only 
who the heirs at law and next of kin were but also what they 
take. 

We think it a settled rule of construction that where the 
statutes must be looked to for ascertaining who are to take, 


H Thompson on Wills (Third Edition), page 452, See. 296, has this to say: 

“It is by no moans an cosy matter to formulate language necessary to 
constitute a gift to a class, and, unless the language employed discloses 
an intention to create a doss, the beneficiaries wiU take individually. ’' 
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the statutes will govern as to the quality and quantity of the 
property the donees take. 

See: New York Life Insurance and Trust Co. v. Winthrop 
(Appendix, pp. 41-2); Ilascall v. Cox, (Appendix, p. 38); 
Lawton v. Corlies, (Appendix, p. 39); Taylor v. Albree, 
(Appendix, p. 48). 

That would lead to the realistic, practical interpretation 
of Mrs. Torrey’s will, which was given it by the court 
below—that there is nothing in her estate under the statutes 
of the District of Columbia for her heirs at law to take, 
and that the District of Columbia laws provide that the next 
of kin take the personalty. 

Therefore, we submit that, unless opponents can advance 
an authoritative case or rule of law holding that words such 
as Mrs. Torrey used constitute “heirs at law and next of 
kin” one class, and thereby destroy the rights of the next 
of kin, as such, and make them only heirs at law, the theory 
of class gifts has nothing to do with the question before the 
court. We can find no such rule of law, or case. 

G. The Laws of the District of Columbia Forbid a Per 
Stirpes Division of Personalty. 

The case of McManus v. Lynch, 28 App. D. C. 381, is cited 
in the brief of appellants (p. 24) as authority for dividing 
the residue of Mrs. Torrey’s estate into sixths, “equalling 
the number of maternal uncles and aunts” whose children 
and grandchildren survived her. That case did make such 
a distribution, but the McManus case ivas dealing only with 
the proceeds of real estate of an intestate. It, therefore, 
constitutes no authority for the per stirpes division of Mrs. 
Torrey’s residue, all of which is personalty, and none of 
which personalty is derived from the sale of real estate. 
Sec. 711 of Title 18 of the D. C. Code forbids such distribu¬ 
tion. 


\ 
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H. Appellants’ Argument Disregards the Legal Rights of 
the “Next of Kin” Under the Terms of the Will, and 
the Statutes. 

To construe Mrs. Torrey’s will as appellants urge would 
not only violate tlie District of Columbia Law of Distribu¬ 
tion, but would take from appellee that to which she has 
every right under the terms of her cousin’s will to have 
distributed “in accordance with the laws of the District of 
Columbia”. 

If the words, “next of kin” had not been used in Item 
Seven and if testatrix should have directed distribution of 
the residue of her estate consisting of personal property 
“to her heirs”, appellee, as one of them, would, under the 
decision of this court in Vogt v. Vogt, 26 App. D. C. 46, 
have received one-third of the estate under the Statute of 
Distribution. Since testatrix named her “next of kin” as 
the recipients of her bounty, appellee has a right to succeed 
to a one third share by virtue of that relationship. 

Since testatrix “gave” the residue of her estate “in ac¬ 
cordance with the laws of the District of Columbia”, ap¬ 
pellee likewise has a right to invoke the clear mandate of 
Sec. 711 of the Law of Distributions, that “no representa¬ 
tion among such collaterals shall he allowed”. 

Appellants cannot read out of Mrs. Torrey’s will the 
clear terms of a statute that is applicable, and evade the 
rights of one group of beneficiaries, the next of kin, whom 
testatrix named. To urge such a construction goes con¬ 
trary to law and distorts the language which testatrix chose 
to use. 

The rules of construction enunciated by this court, and 
by courts of other jurisdictions support the construction of 
the will by the court below that, when both groups are 
named, heirs at law take real estate, and next of kin take 
personalty, and the fact that there happens to be no real 
estate for the heirs at law to take does not alter the rule. 

See: New' York Life Insurance <£ Trust Co. v. Winthrop 
(Appendix p. 41); Taylor v. Alhree (Appendix p. 48); 
Luce v. Dunham (Appendix pp. 39-40); Eascall v. Cox 
(Appendix p. 38); Lawton v. Corlies (Appendix p. 39); 
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Carter et al. v. Martin ct al., 122 N. J. Eq. 262, 193 A. 704; 
Vogt v. Vogt, 26 App. D. C. 46. 

Furthermore, we submit that from an examination of 
the decided cases, where a testator has, as is true in the in¬ 
stant case, indicated that the statutes are to be looked to, it 
has followed that the courts have made the law* a guide not 
only to determine who shall take, but how, and what. 

Justice Cardozo 13 stated the principle of judicial recourse 
to the statutes broadly, even wdiere the testator had not 
directed that the statutes shall govern, as follows: 

“The rule thus emerges that in the absence of clear 
tokens of a contrary intention, the statute is to be taken 
as the standard of division . . . Often it will happen 
that he (testator) has no intention one way or the 
other. At such times a division according to the stat¬ 
ute is more likely than any other to correspond with 
what he would have wished if the subject were one that 
he had thought about at all. ‘The Statute of Distribu¬ 
tion governs where there is no will; and, where there is 
one, and the testator’s intention is in doubt, the statute 
is a safe guide’.” 

See also Vandyke v. Vandyke, 223 Ky. 49, 2 S.W. 2d 
1057; In re Line's Estate, 221 Pa. 374, 70 A. 791, 19 L.R.A. 
(N.S.) 295; In re Fretheim’s Estate, 156 Minn. 366, 194 
N.W. 766; In re Whiteside's Estate, 302 Pa. 452,153 A. 728, 
and cases cited in the appendix, Taylor v. Albree; Luce v. 
Dunham; Hascall v. Cox; Laid on v. Corlics (pp. 38-48). 

CONCLUSION. 

This is an important case to appellee, Mary Diller, who is 
advanced in years and the sole surviving next of kin of tes¬ 
tatrix. We believe the intent of testatrix is clear that ap¬ 
pellee should receive her third portion of the residuum of 
personalty in accordance with the Statutes of Distribution. 

Appellants have strenuously urged in the court below, 
and here, what it seems to us is a distorted construction of 
the plain and simple language "which testatrix used in Item 
Seven of her will. 

15 In New York Life Insurance 4 Trust Co. v. Winthrop (Appendix, p. 
41). 
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This brief is longer than we wished, but Appellant has 
invoked involved theories of “blended gifts”, “class” gifts, 
and what we submit is a misconception of the ruling of the 
Suman case, by repeated assertions of artificial theories. 
Either these assertions of Appellants’ had to be ignored, 
or, answered seriously, by developing what the rules of 
sound construction are, and explaining the vital elements 
which are necessary to the doctrines Appellants seek to 
invoke, and showing that those vital elements are absent 
in the Torrey will. We have tried to answer Appellants 
on this latter basis, although we believe there is no merit 
in Appellants’ assertions. 

The judgment of the court below should be sustained. The 
opinion on which it is based is clear and succinct. It gives 
• effect to every provision of the will; it is realistic, sensible 
and in conformity with the plain intent of the language used 
by testatrix, in conformity with the decisions of this court, 
and in accordance with the District of Columbia laws. 


Respectfully submitted, 

Mabel Walker Willebran’dt 
Shoreham Bldg., 
Washington, D. C. 
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Los Angeles, Calif. 

Frank S. Huson 
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Byron Poulis, 
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APPENDIX. 

LAWS. 

District of Columbia Law of Distribution. 

IS D. C. Code (1940) 701 et seq. 

“ 18-701 (29:281). Distribution—When to be made. 

“When the debts of an intestate, exhibited and 
proved or notified and not barred, shall have been dis¬ 
charged or settled, or allowed to be retained for as 
herein directed, the administrator shall proceed to 
make distribution of the surplus as follows: (Mar. 3, 
1901, 31 Stat. 1249, ch. 854, Par. 373.)” 

• * • 

“18-711 (29:291). Share of collateral relations.” 

“After children, descendants, father, mother, 
brothers, and sisters of the deceased and their de¬ 
scendants, all collateral relations in equal decree shall 
take, and no representation anion,? such collaterals 
shall be allowed. (Mar. 3, 1901, 31 Stat. 1250, ch. S54, 
Par. 383; June 30, 1902, 32 Stat. 530, ch. 1329.)” 

District of Columbia Law of Descents. 

18 D. C. Code (1940) 101 
“18-101 (25:231). Course of descents generally. 

“On the death of any person seized of an estate in 
fee simple in lands, tenements, or hereditaments in the 
District of Columbia, and intestate thereof, the same 
shall descend in fee simple to such person’s kindred 
in the following order, namely: 

“Sixth. First to the grandfather and grandmother 
equally, but if one be dead the entire moiety to the 
sole surviving grandparent. 

“Seventh. If none, then to the uncles and aunts of 
the intestate, and their descendants equally.” 

• •*••••••• 
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Cases on Blended Gifts. 

Gray v. Whittemore, 192 Mass. 367, 7S N.E. 422, 10 LRA 

(N.S.) 1143 (1906) 

Blended Gift—Trust Estate—Then to Heirs. 

In Gray v. Whittemore, tlie Supreme Court of Massa¬ 
chusetts liad before it for construction a will wherein the 
testator bequeathed the residue of his estate in trust for 
his surviving children, with remainder over to the issue of 
such children, and in default of issue to the heirs at law of 
such child or children dying without issue. The trustee was 
empowered to sell and convey any such trust property, 
the proceeds to be held in trust. The court said: 

“It is necessary... to determine who are the i>er- 
sons entitled to take under the designation ‘heirs at 
law’ of deceased children_And we think it is mani¬ 

fest that by these words in the connection in which they 
are used, the testator intended to designate those 
who, under the law of this commonwealth, would in¬ 
herit the real estate of the person whom they repre¬ 
sent. This case comes under the rule of Clarke v. 
Cordis, 4 Allen 466, and Lombard v. Boy den, 5 Allen 
249, in which it was held that where real and personal 
estate are included in a single provision, by which the 
income is to be paid to life tenants, and, at the expira¬ 
tion of the life estates the trustees are to pay and 
transfer the whole property to the legal heirs either 
of the testator or of one of the life tenants, there being 
no indication that more than one class is intended, or 
that the two kinds of property are to go in different 
directions, the whole property will go to those who are 
technically described as heirs. (Citing cases.) 

• • • 

“The bequests to the heirs at law of these children 
designate not only the persons who are to take, but 
also the amount and proportions in which they are 
to take.” 

Gwynne v. Muddock, 

14 Vesey 487 (33 English R. 60S) 

Blended Gift—Life Estate—Then to “Highest Heir.” 

In Givynne v. Muddock, 14 Vesey 488, 33 English Reports 
60S, the will left the property to a life tenant, and provided 
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that the same, after the life tenancy, should go to ‘ ‘my 
neighest aier.” 

Sir Win. Grant, Master of the Rolls, said: 

“I have not found any case directly applicable; but 
there is no doubt the heir at law properly and tech¬ 
nically speaking, may take personal property be¬ 
queathed him by that description. It is always a ques¬ 
tion of intention, what the testator means by the use 
of such description. Where two descriptions of prop¬ 
erty are given together in one mass, then the difficulty 
arises, who is meant; for both the next of lcin and the 
heirs at law cannot take; unless this construction can 
be made redendo singulis, that the next of kin shall 
take the personal estate and the heirs at law the real 
estate. But in this case the testator could not mean 
that; for he blends all the real and personal estate to¬ 
gether; and after/ the death of Ann Williams directs 
that his Highest heir at law shall enjoy the same. As 
both are employed together, it is absolutely necessary 
for the court to say, who will enjoy both. It would be 
contrary to the intention to divide them; and it ivould 
be contrary to the words to give the whole to the next 
of kin. Therefore, the court has no alternative but to 
adhere to the words of the will, and permit the person 
who answers the description of heir at law to enjoy 
the whole.” (Waite v. Temple, 2 Sims 541; Thorp v. 
Owen, 2 Sims & G. 94). 

Lawrence v. Crane, 

158 Mass. 392, 33 N. E. 605 

Blended Gift—Trust—Then to Heirs. 

The will gave the residue of the estate, real, personal 
and mixed, in trust, to manage, etc., and provided: 

“ ‘When my estate shall finally be disposed of by my 
said trustees ... and all collections made ... then my 
said trustees . . . shall dispose of the net proceeds . . . 
by dividing the same among my heirs at law as pro¬ 
vided for by the laws of the commonwealth of Massa¬ 
chusetts. . . .’ 

The question is whether the testator’s widow is to 
be considered as one of his heirs at law, within the 
meaning of the will. It might be suggested that these 
words should be construed to mean that real estate 
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should "o to those entitled by law to real estate, and 
personal property to those entitled by law to personal 
estate; but it seems more reasonable to hold that only 
one set of persons was intended, as in Lincoln v. Parry, 
149 Mass. 368, 21 N. E. 671, and Fabens v. Fabens, 141 
Mass. 395, 5 N. E. 650. If this is so (although at pres¬ 
ent we are only asked as to the disposition of personal 
estate), we can hardly avoid considering as to the dis¬ 
position of the proceeds of real estate also. A devise of 
real and personal estate to heirs at law, especially 
ivhen they are to take in their own right, and not as sub¬ 
stitutes for their ancestor, will ordinarily be held to 
mean those ivho would be entitled to succeed to real es¬ 
tate in case of intestacy. Proctor v. Clark, 154 Mass. 
45, 27 N. E. 673. But this construction will yield, if the 
whole will shows a different intention. When it is con¬ 
templated that real estate shall be changed into money 
before going to the heirs at laiO, then those words are 
held to mean those who would succeed to personal es¬ 
tate in rase of intestacy. Kendall v. Gleason, 152 Mass. 
457, 25 X. E. Rep. 838; White v. Stanfield, 146 Mass. 
424, 15 N. E. Rep. 919.” 

Lincoln v. Aldrich, 

149 Mass. 368, 21 N. E. 671, 4 L. R. A. 215 

Blended Gift—Life Estate—Then to Heirs. 

The will construed by the court bequeathed the residue of 
the property, one-fourth to “Judith Perry . . . and at her 
decease to her heirs at law and their heirs forever.” The 
residue consisted of personal property only in Massachu¬ 
setts, and lands in New Hampshire, which the testator 
owned at the time of making the will and at his death. The 
court said; 

“ * • * the question is, upon the death of Judith 
Perry, who became entitled to the fourth part of the 
property given in the residuary clause which she en¬ 
joyed the benefit of during her life? Who are to be 
deemed ‘her heirs at law,’ within the meaning of the 
will? * • • 

There was no real estate in Massachusetts which 
was included in the residuary devise. • • • 
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“A majority of the court lias arrived at the follow¬ 
ing conclusions in reference to the disposition of the 
personal property over which we have jurisdiction: 

“1. The testator has appointed a common destina¬ 
tion for all of said fourth part of the residue of his 
property, whether the same is real or personal. The 
words should not be construed to mean that the real 
estate should go to one set of persons, and the personal 
estate to another; but the whole residue must go to the 
heirs, according to the meaning which that word bears 
at common law, namely, those who would be entitled 
to succeed to real estate in case of intestacy. * * * 
(2) The persons who would be entitled to succeed to 
real estate in case of intestacy must be ascertained 
and determined according to the laws of Massa¬ 
chusetts.” 

Mason v. Baily, 6 Del. Cli. 129, 14 A. 309. 

Blended Gift—Trust—Then to “Right Heirs.” 

In Mason v. Baily, Joseph T. Baily by his will (after 
specific directions) disposes of the rest, residue and re¬ 
mainder of his estate, “real personal and mixed, whatso¬ 
ever and wheresoever the same might be, into six equal 
parts.” One part is placed in trust. 

The following is quoted from the court’s opinion: 

“The particular clause of the will under which the 
contention in this cause arises is as follows: ‘Another 
equal one-sixth part thereof I give, bequeath and de¬ 
vise unto Sidney B. Mason, in trust, to pay the in¬ 
come ... to my daughter Ann Elizabeth Grimshaw, 
for and during the term of her natural life, and . . . 
then to convey the said equal one-sixth part thereof 
according to the order and direction of the last will and 
testament of said Ann Elizabeth Grimshaw . . . and, 
on the failure of such last will or testament . . . then 
to convey the same to the right heirs of said Ann Eliza¬ 
beth Grimshaw, their heirs and assigns, forever.’ . . . 
Ann Elizabeth Grimshaw, cestui que trust, died August 
16, 1884, intestate and without issue, without ... a 
will . . . and leaving to survive her her husband, Ar¬ 
thur H. Grimshaw, and Joseph H. Baily, a brother, and 
Sarah B. Mason and Edith B. Value, sisters, and James 
G. Baily and B. V. Baily, nephews, all of whom are de- 
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fondants. Arthur H. Grimshaw, the husband, claims 
the whole trust-estate as right heir of his deceased wife 
. . . The brothers, sisters and nephews of Mrs. Grim¬ 
shaw claim the one-sixth of the testator’s estate . . . 

“The bill in this cause is filed by the trustee for in¬ 
structions as to the meaning of the will . . . . The de¬ 
vise and bequest to her and her right heirs, before re¬ 
cited, must, of course, speak for itself .... The cases 
already cited establish the doctrine laid down by 
Theobold in his treatise on Wills, published since these 
decisions, that a bequest of personalty to the right 
heirs or to the heirs at law or to the next heir of an in¬ 
dividual prima facie goes to such heir as persona des- 
ignata, whether the bequest be to the heirs of the testa¬ 
tor or of a stranger; and that this rule applies a for¬ 
tiori to a mixed fund; and that if a gift is to A. for life, 
with remainder to his heirs, the heir in the strict sense 
is entitled. 

• * • 

i “I am therefore of opinion, for the reasons hereinbe¬ 
fore stated, that the one equal sixth part . . . passed 
to Joseph S. Baily, her brother, S. B. Mason, Edith B. 
Value, her sisters, and Joseph E. Baily and B. F. S. 
Baily, the defendants in this cause, and not to Arthur 
H. Grimshaw, the husband of said Ann Elizabeth 
Grimshaw, either as the right heir of his wife or as her 
administrator; . . . and so I direct.” 

Note: There is no actual discussion of “blended” gifts 
as such, in Mason v. Baily but the elements, clearly outlined 
in the Massachusetts cases, are present in this case, namely: 
A bequest of mixed property to be enjoyed as a whole in 
trust and finally distributed only to “right heirs.” There is 
no mention whatsoever of next of kin; and the property in¬ 
volved in the litigation had been combined to be enjoyed in 
the trust as one unit. 

Proctor v. Clark, 154 Mass. 45, 27 N. E. 673, 12 LRA 
721. 

Blended Gift—Trust—Then to Heirs. 

In Proctor v. Clark, the clause of the will construed re¬ 
lated to final distribution of a trust of the residue of the 
testator’s estate, “real, personal and mixed” as follows: 
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“Upon the decease of my said wife, then to pay and 
convey in fee all the trust property ... to my said 
brother, Charles Henry Hancock, if then living; but if 
he is not then living, then to convey the same in fee to 
his then heirs at law, ...” 

Testator’s widow was dead, and Charles Ilenrv Hancock 
died before the testator. The court said: 

“. . . the question is, who takes as his heirs at law. 
More specifically, the question is whether the whole 
fund goes to his sister, Irene Clark, or whether his 
widow, now Lydia A. George, is entitled to any share, 
and what share. 

“The trust fund consisted of both real and personal 
estate at the time of the testator’s death, and is con¬ 
templated as including land by the will. This fact, . . . 
show . . . that ‘heirs at law’ must be construed to 
mean those who would be entitled to succeed to real es¬ 
tate in case of intestacy.” 

It was then determined that the widow was an heir at law 
to the extent of $5,000 of the deceased beneficiary’s real 
estate, and the court concluded: 

“The fund is given as one whole to the heirs. There¬ 
fore, when it is settled that the widow is an heir, the 
will gives her a share in the whole fund, and not merely 
in such part as happened to be land at the testator’s 
death.” 


Skinner v. Bruns en, 69 R. I. 159, 32 A. 2d 263. 

Blended Gift—Trust—Then to Son’s Heirs. 

The will provided a trust of realty and personalty, for 
the testator’s son, remainder to son’s heirs at law. Under 
the law’s of Rhode Island a widow is entitled to share in the 
distribution of personal property. The son’s widow con¬ 
tended she w T as an “heir at law T ” of the beneficiary by vir¬ 
tue of the statute. 

Held: that since real and personal property were blended, 
son’s heirs at law r as to the realty w T ere entitled to the re¬ 
mainder, to the exclusion of the widow. 
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Cases on Interpretation of Heirs at Law, Next of Kin 

and Statutes. 

Hascall v. Cox, 49 Mich. 435, 13 N. W. 807. 

In Hascall v. Cox, the will devised tlie residue of the es¬ 
tate 1 ‘ to be divided among my legal heirs, according to the 
laws of Michigan.” 

The executrix filed her final account showing $64,102.53 
in her hands and accounted for. By the statute of distribu¬ 
tions, if Hascall had died intestate, the widow . . . would 
have been entitled to one-half of the personalty, and the 
remainder would have been divided among the brother, sis¬ 
ters, nephews and niece, the nephews and niece receiving 
the portion that would have fallen to their mother . . . 

The Circuit Judge was of the opinion that the widow was 
entitled to one-half. 

The appellate court said: 

“The contestant insisted that the testator by desig¬ 
nating the objects of his bounty as his heirs, indicated 
his purpose that they should take as heirs; that is, that 
they should share in the property in the same propor¬ 
tion that they would have taken as heirs in inheritable 
estate. The executor on the other hand maintains that 
the word ‘heirs’ is employed merely to designate who 
shall take, but that the intent that they shall take ‘ac¬ 
cording to the laws of Michigan,’ must be understood 
as meaning that the property shall be divided as the 
laws of Michigan would divide the same kind of prop¬ 
erty; that is to say, as it would divide personal estate. 

• • * 

Therefore, it was held that the widow took half of the per¬ 
sonal property, and the contestant shares the other half with 
her uncle, aunts, etc. 
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Laivtonv. Corlies, 127 N. Y. 100, 27 N. E. 847 (1891). 

In Lawton v. Corlies, the will provided that the testator’s 
estate be “divided” among his “heirs at law, in accordance 
with the laws of the State of New York applicable to persons 
who dies intestate.” The property was all personalty. 

The court said: 

“The appellants claim that the testator is presumed to 
have used the words ‘heirs at law’ in their strict and 
primary acceptation as descriptio personarum, and that 
the context ‘in accordance with the laws of the State 
of New York’ determines the method of division, and in¬ 
dicates an intention that the estate should be divided 
per stirpes among those who, as his heirs at law, would 
have succeeded to his real estate, if he had left any, and 
had died intestate. The respondents . . . claim that 
the testator used the words ‘heirs at law’ according to 
their common acceptation, to denote the class who re¬ 
ceive the property of deceased persons; that the lan¬ 
guage of the will indicates that he owned real property 
at its date and of the codicil; that he contemplated 
owning real estate at the time of his death; and that by 
the direction to divide his property ‘in accordance with 
the laws of the State of New York applicable to persons 
who die intestate,’ he meant that his real estate should 
be divided according to the statute of descents, and 
that his personal property should be divided according 

to the statute of distributions. 

• ••••• 

‘‘The use of the words ‘heirs at law’ in such a connec¬ 
tion indicates, as I think, the legal heirs, in the sense of 
persons who would legally succeed to the property in 
case of intestacy, according to its nature or quality, the 
heirs at law taking the realty, and the next of kin the 
personalty. The cardinal idea seems to he that the di¬ 
vision should he made in accordance with the statute in 
cases of intestacy.” 

Luce v. Dunham, 69 N. Y. 36. 

In the case of Luce v. Dunham, the testator’s will devised 
and bequeathed to his wife the homestead and all personal 




40 


property therein. He gave to a sister a legacy of $10,000, 
and to three half-sisters $5,000 each. It then provided. 

“Sixth: All the rest, residue and remainder of my 
estate, real and personal, present and hereafter to be 
acquired, and wherever situated, I give, devise and be¬ 
queath, and do desire and will that the same shall be 
divided among my heirs and next of kin in the same 
manner as it would be by the laws of the State of New 
York had I died intestate.” 

The testator left his widow and the three sisters named 
in the will, surviving him; he left no children. The only 
real estate owned by him was that devised to his widow. 

The surrogate decided that the widow was entitled to 
participate in the distribution of the residuary estate under 
the will and statute. 

In reversing the judgment of the surrogate, the Court of 
Appeals said: 

“It was urged before the surrogate, and is strenu¬ 
ously contended on this appeal, that as the residuary 
estate consisted of personalty, the use of the word 
‘heirs’ showed an intention to include the widow, and 
numerous cases are cited in support of the proposition 
that where the -word ‘heirs’ is used, as relating to per¬ 
sonal property, it includes all persons who would in 
case of intestacy be entitled to succeed to or partici¬ 
pate in the distribution of the property, and these will 
not be confined to the next of kin, but include the 
widow. 

“It is sufficient for the purposes of the present case 
to say that, in our judgment, the word ‘heirs’ was not 
in the residuary clause used with reference to the per¬ 
sonal estate which the testator might leave, but was 
used in its appropriate sense to real estate, should he 
leave any, and the words ‘next of kin’ were appro¬ 
priately used with reference to the personal property. 
The devise and bequest are of ‘all the rest, residue and 
remainder of my estate, real and personal, present and 
hereafter to be acquired, and wherever situated”. 
Where such a disposition is followed by the words 
‘devise and bequeath’, and a direction that the prop¬ 
erty be divided among the testator’s heirs and next of 
kin, according to law, as in case of intestacy, there can 
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be no inference that the testator intended to use the 
words ‘heirs’ and ‘next of kin’ in any other than their 
legal sense. The language is perfectly appropriate 
and technically accurate, and the meaning of the 
draftsman is plain. The word ‘heirs’ relates to the 
realty devised, and the words ‘next of kin’ relate to 
the personal property bequeathed, and there is no 
ground for misapplying these expressions. . . . 

“The clear meaning of the language of the residuary 
clause is that the testator devised any real estate which 
he might leave, to his heirs, and bequeathed his per¬ 
sonalty to his next of kin. The fact that at the time 
of making the will he had no real estate to devise, and 
that it was not probable that he would acquire any, 
does not show that he intended to bequeath his per¬ 
sonal estate to his heirs. It only shows that he left 
nothing upon which the devise of realty could operate. 
The devise was not insensible, for it disposed of any 
real estate which he might acquire after making the 
will; and, although he died two days afterwards, it does 
not appear that w T lien he made the will it was legally 
impossible that he might, by inheritance or otherwise, 
acquire land before he should die. Such a formal pro¬ 
vision, although perhaps useless, affords no grounds 
for construing any other part of the will contrary to 
its plain legal import.” 

N. Y. Life Ins. d Tr. Co. v. Winthrop, 

237 N.Y. 93; 142 N.E. 431, 31 A.L.R. 791 

In New York Life Insurance d Trust Co. v. Winthrop, 
the court (Mr. Justice Cardozo) in construing the will be¬ 
fore it, in "which property was left in trust for testator’s 
wife, and upon her death the income to be paid to a daugh¬ 
ter, and upon the death of the wife and daughter the real 
and personal property was to be conveyed, assigned and 
delivered by the trustee to the lawful issue of the daugh¬ 
ter, share and share alike, or in default of such issue to 
the daughter’s next of kin, said: 

“We think a gift to ‘heirs’ or ‘next of kin’ is the 
same in meaning and effect as one to ‘legal heirs’ or 
‘legal next of kin’, and that one as much as the other, 
imports a reference to the statute. This is the view 
that has prevailed in many other jurisdictions (citing 
numerous cases). We find no rule of property for- 
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bidding its adoption here. No doubt, decisions to the 
contrary can be cited from the English courts.... 
Even the English courts, though in form adhering to 
their rule, have done so with avowed reluctance.... 
The slightest reference to the statute is held to be suffi¬ 
cient evidence that the statute is to be followed in de¬ 
termining the members of the class .... A gift to next 
of kin as a statutory class makes the statute, it is said, 
a guide to determine not only the persons who are to 

take, but the extent and manner of the taking - In 

becoming the guide for one purpose, it becomes the 
guide for all. 

“We find no support in the decisions in New York 
for the rule that the next of kin who will take under 
a will are not the next of kin upon intestate succession. 
We ought not to incorporate into our law a rule so dis¬ 
credited in the jurisdiction of its origin. We have not 

done so yet_This court, in Tillman v. Davis , 95 

N.Y. 17,47 Am. Rep. 1, adopted a definition assimilating 
membership in one class to membership in the other. 
‘The proper primary signification of the words “next 
of kin” is those related by blood, who take personal 
estate of one who dies intestate, and they bear the 
same relation to personal estate as the word “heirs” 
does to real estate’ .... When once we reach the point 
of fitting the definition of the class to the definition of 
the statute, there is little left of the distinction between 
a gift to ‘next of kin’ and one to ‘legal next of kin’ or 
‘next of kin under the law’. If one form of gift im¬ 
ports a description of the interests as well .as a de¬ 
scription of the persons, so also do the others. The 
rule thus emerges that in the absence of clear tokens 
of a contrary intention, the statute is to be taken as 
the standard of division. Allen v. Boardman, 193 Mass. 
284,118 Am.St.Rep. 497,79 N.E. 260. The acceptance of 
this formula supplies a test of simple application. A 
testator is still free, if he pleases, to direct division 
upon other lines. Often it will happen that he has no 
intention one way or the other. At such times, a divi¬ 
sion according to the statute is more likely than any 
other to correspond with what he would have wished 
if the subject were one that he had thought about at all. 
‘The statute of distribution governs in all cases where 
there is no will; and where there is one, and the testa¬ 
tor’s intention is in doubt, the statute is a safe guide’. 
Lyon v. Acker, 33 Conn. 222.” 
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Suman v. Harvey, 114 Md. 241, 

79 A. 197. 

Rose Harvey died in 1909, seized and posessed of large, 
real and personal estate. She disposed of it as follows: 

“ ‘ * * * I give, grant, devise and bequeath all my 
property and estate of whatsoever kind and whereso¬ 
ever situate to my executors hereinafter named, and I 
direct that all my said property and estate shall be 
converted into cash * * • , and I further direct my said 
executors, and the survivor, from time to time, as to 
them seems best, as my estate shall be converted into 
cash, to distribute the proceeds thereof among my 
heirs at law and next of kin, who may be entitled 
thereto under the laws of Maryland. 7 ” 

A bill was filed by Lula Suman and Sophie Day against 
the executors and others, praying for a “construction of 
the will”, and that a trust be created in favor of plaintiff 
as children of one of deceased’s first cousins. The bill 
alleged that testatrix left as her nearest relatives four 
first cousins. 

Executors and the four first cousins demurred to the bill 
on the ground that the plaintiffs had not shown they had 
any interest in the estate. The court below T sustained the 
demurrer and dismissed the bill. Plaintiffs appealed. 

The executors filed a bill in the same court, naming the 
four first cousins, the husband of one of them, “and any 
unknowm heirs and next of kin of testatrix”, setting out 
the provisions of the will, stating that “testatrix left per¬ 
sonal and real estate”, and showing that she acquired part 
of the latter by inheritance from her father and her 
brothers, and that she had bought the balance, and alleging 
that “the nearest relatives of said testatrix living at the 
time of her death were her four first cousins”, and stating 
further “that doubts have been suggested as to the true 
construction of said will, as to how the beneficiaries among 
whom the proceeds of said estate is to be divided by your 
orators shall be ascertained”, asking that the will be con¬ 
strued, and for instructions as to whether “distributees 
shall be ascertained in whole or in pari, according to the 
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laws of this state regulating the descent of real estate, or 
according to the laws regulating the distribution of per¬ 
sonal property.’ ’ 

The executors’ bill further pointed out that a distinction 
exists under the laws of Maryland defining the heirs of the 
decedent for real estate with respect to property in favor 
of paternal relatives as against maternal relatives in equal 
degree “which distinction does not obtain in the statutes 
defining the next of kin for the distribution of personal 
property.” 

Louis Suman, a son of a deceased first cousin, filed an 
answer and a cross-bill to the executors’ bill, setting up 
declarations of the testatrix, believed to evidence testatrix’ 
intention to provide for the children of the deceased first 
cousin, and praying in his cross-bill, just as Lula Suman 
had in her original bill, that the will be construed so as to 
create a trust, with children of the deceased first cousin, 
as beneficiaries. 

Executors filed a Motion to Strike Louis Suman’s 
answer and cross-bill, because, “as appears from said 
answer, the said Louis W. Suman is not an heir at law or 
one of the next of kin of the said Kose A. Harvey, nor a 
beneficiary under her will.” The court below granted 
the Motion, and appeal was taken from that order. 

The court below heard extensive testimony under the 
executors’ bill, and decreed that the four first cousins “are 
the only heirs at law and next of kin of the testatrix, and 
that they are entitled to the proceeds of sale of the per¬ 
sonal estate, and reserved for further determination the 
question of their respective rights in the real estate or pro¬ 
ceeds of sale thereof .” Thereupon one of the defendants 
to the executors’ bill (brought in by that bill naming “any 
unknown heirs or next of kin of testatrix”), one Christina 
Johanna Hettinger, appealed. 

Judge Thomas of the Maryland Court of Appeals wrote 
the opinion, holding: 

“ ‘The construction of the will, so far as the ques¬ 
tions presented by these appeals are concerned, would 
seem to be free of difficulty. The testatrix directs her 
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executors to convert all her estate, consisting of real 
and personal property, into cash, and “to distribute 
the proceeds thereof among my heirs at law and next 
of kin who may be entitled thereto under the laws of 
Maryland”. The gift is to those who were, at the time 
of her death, her heirs at law and next of kin accord¬ 
ing to the laws of Maryland, and only those answering 
this description are entitled to share in the distribu¬ 
tion of the estate.’ ” 

After citing and quoting from Jarman on Wills, Star 
page 905, and TIoovcr v. Smith, 96 Md. 393, 54 Atl. 102, to 
establish the principle that “a devise to heirs or heirs at 
law is always construed as referring to those who are such 
at the time of the testator’s death, unless a different inten¬ 
tion is plainly manifested by the will”, Judge Thomas 
concluded: 

“There is nothing in the will to indicate that the 
testatrix intended any other person or class of persons 
to share in the distribution, • * * .” 

The court then cited and quoted from Walston v. White, 
5 Md. 297, in support of the principle that “ * * * (a) ex¬ 
trinsic evidence is inadmissible to show that he meant 
something different from what his language imports; but 
any evidence is admissible, which, in its nature and effect, 
simply explains -what the testator has written. In other 
w’ords, the question in expounding wills is not what the 
testator meant, as distinguished from what his -words ex¬ 
pressed, but simply -what is the meaning of his words?” 
And after citing Shreve v. Shreve, 43 Md. 382, Redfield on 
Wills, page 54, and citing and quoting from Shipley v. Mer¬ 
cantile Trust Co., 102 Md. 649, 62 Atl. 814, Tucker, et al, 
Executors v. Seaman Aid Society, et al, 7 Mete. (Mass.) 
188, and particularly quoting Underhill and Straham on 
Interpretation of Wills, page 5, to the effect that “a testa¬ 
tor -who uses -words which have an intelligible, conventional 
meaning is not to be held to have used the words -with anv 
other meaning, unless the context of the instrument shows 
that he intended to do so,” then concluded: 
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“As we have said, in the case at bar the terms of the 
will are plain. The testatrix clearly designated the 
objects of her bounty, and there are those who answer 
the description.” 

The court then proceeded to cite cases and analyze the 
evidence to reach the conclusion that no trust could be con¬ 
strued from the will to operate in favor of the children of 
the deceased first cousin, stating: 

“It would seem clear, without further citation of 
authority, that the allegations of the bill, answer, and 
cross-bill, do not bring the cases within the principle 
upon which the appellants rely. It is not alleged that 
the testatrix gave her property to her heirs at law and 
next of kin, relying upon their promise, or the promise 
of anyone of them, either express or implied, to give 
any part of it to the children of Caroline E. Suman, 
Deceased (deceased’s first cousin whose children were 
suing).” 

After having thus disposed of the various questions 
raised in the Bill of Lula Suman, which was dismissed by 
the court below, and in the answer and cross-bill of Louis 
Suman, filed against the executors’ bill, which answer and 
cross-bill were dismissed by the court below, Judge Thomas 
proceeded to consider the riding of the court below on the 
bill of the executors , which ruling was summarized in the 
opinion, as follows: 

The four first cousins (naming them) are the only 
heirs at. law and next of kin of said testatrix and they 
are the ones entitled to the proceeds of sale of the per¬ 
sonal estate, the lower court having reserved for fur¬ 
ther determination the question of their respective 
rights m the real estate or proceeds of sale thereof . 

It will be seen that there was no issue before Judge 
Thomas as to whether the heirs at law took realty and the 
next of kin took personalty. The court below had decided, 
and rightly, Judge Thomas found, that the four next of 
kin, first cousins, were both heirs at law and next of kin, 
and that they were entitled to the proceeds of the sale of 
the personal estate. It will be seen that Judge Thomas did 
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not have before him any question as to whether these four 
first cousins took such personalty or proceeds thereof, be¬ 
cause they were cither heirs or next of kin. He held 
(refering to Article 46 of the Maryland Code, Sec. 27), the 
four first cousins were the only heirs, and under Article 93 
of the Maryland Code, Sec. 27, the four first cousins were 
the only next of kin. In other words, the four first cousins 
fell into either description under either statute, and were 
the only parties before him who did. He, therefore, 
concluded: 

“It follows from w T hat has been said, that the appel- 
, lants have no interest in the estate of the testatrix, 
and that the decree of the court below, sustaining the 
demurrers and dismissing the bill, must be affirmed.” 

It is manifest that Judge Thomas did not have before 
him, nor did either the court below or the Court of Appeals 
of Maryland decide, that heirs at law and next of kin in the 
Suman ease took because they were named as one class in 
testatrix’ will. The decision, on the contrary, holds that 
the four first cousins took because they fell into the defi¬ 
nition of “heirs” under the Maryland statute of descent, 
and they also fell into the definition of “next of kin” under 
the Maryland statute of distributions. 

It is equally clear that Judge Thomas did not have 
before him the question of construing the will with respect 
to the distribution of realty or the proceeds of the realty. 
It is true that in the petition of the executors, the execu¬ 
tors asked for advice with respect to distribution of prop- 
I erty testatrix acquired ex parte paterna, which applied to 
real estate or the proceeds thereof, but the court below 
had made no decision wdth respect to the real estate or the 
i proceeds of real estate and the method of distribution. 

! The court below in its decree especially reserved that point 
for further determination. Therefore, Judge Thomas made 
i no reference to that, addressing his opinion to the issues 
which were before him, sustaining the lower court in dis¬ 
missing the bill of one second cousin, approving the action 
of the lower court in sustaining demurrers to the cross- 
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bill of another second cousin, and affirming the lower court 
in its decree distributing “the proceeds of sale of the per¬ 
sonal estate to the four first cousins as next of kin of tes¬ 
tatrix.” 

Taylor v. Albree, 

317 Mass. 57, 56 N. E. (2d) 904 (1944) 

In Taylor v. Albree, the will provided trusts for various 
beneficiaries, and upon termination of the last one thereof, 
that the trustees “pay over and convey the trust funds and 
estate of every kind then in their hands to my legal heirs 
ami representatives whoever they may be, to be determined 
by, and distribution to be made in accordance ivith, the 
Statutes of this Commonwealth”. 

The court said: 

“The trust now consists wholly of personalty, al¬ 
though some of it is the proceeds of realty once owned 
by the trust. In item 28 the instruction is to ‘pay over 
and convey’ the principal of the trust estate ‘to my 
legal heirs and representatives whoever they may be’. 
The word ‘heirs’ is used accurately as meaning the 
persons entitled to inherit realty. The word ‘repre¬ 
sentatives’ in the same phrase does not mean executors 
or administrators, as it does in some connections, but 
means statutory distributees of personalty. In re: 
Bates, 34 N. E. 266; Eager v. Whitney, 40 N. E. 1046; 
Olney v. Lovering, 45 N. E. 766; Bailey v. Smith , 101 
N. E. 62. The testator intended in the final distribution 
to let the law take its course according to the nature 
of the property distributed. The case is unlike those 
in which only the word ‘heirs’ was used, and the ques¬ 
tion of its application to personalty involved. Tyler v. 
City Bank Farmers Trust Co., 50 N. E. (2d) 778. 

“Whether the trust estate includes realty for the 
purposes of distribution, or not, is material only if 
the ‘legal heirs and representatives’ are to be deter¬ 
mined as of the time the testator died on March 21, 
1891, at which time the widow of a man leaving issue 
was a distributee of personalty but not realty. . . . 
A testamentary provision for distribution to heirs or 
distributees adopts the statute not only as to the per¬ 
sons benefitted but also as to the shares in which they 
take. Tyler v. City Bank Farmers Trust Co. supra. 
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Cabot, Deceased, 

and 

Anna L. Coolidge and Eleanor F. Lane, Administratrices 
of the Estate of William B. Cabot, Deceased 


Appellees’ Statement of the Case 

This suit was originally brought in the District Court 
by the Union Trust Company of the District of Columbia, 
Executor of the Estate of Ellen C. Torrey, deceased, for 
construction of her will and for instructions regarding 
distribution of the 11 rest, residue and remainder” of her 
estate, which consisted solely of personal property located 
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in the District of Columbia, and valued at approximately 
$137,500.00 at the time of filing the bill of complaint; said 
residuary clause reading as follows: 

“Item Seven: I give, devise and bequeath all the 
rest, residue and remainder of my estate, real, per¬ 
sonal or mixed, wheresoever situated, which I may 
hereafter in any manner acquire or of which I may 
die seized or possessed or have the power of disposi¬ 
tion of, to my heirs at law and next of kin in accordance 
with the laws then in force in the District of Columbia. ’ ’ 

The defendants named in said suit were Mary E. Diller, 
Eliza Judson Cabot and William B. Cabot, three “first 
cousins” of the said Ellen C. Torrey, deceased, living at 
the time of her death and at the time of the filing of the 
suit. The complaint also named as parties defendants 
approximately thirty “second and third cousins” of said 
Ellen C. Torrey, off-spring of several other first cousins 
who pre-deceased the decedent; most of whom are appel¬ 
lants here. 

Since there was no controversial question or genuine 
issue as to any material fact, the said cause was heard by 
the Honorable Matthew F. McGuire, District Judge, on 
Motion for Summary Judgment, and by him decided on 
February 8th, 1949, (Appellants’ App. 10-A) holding in 
short that the three first cousins (appellees here) are en¬ 
titled to share equally the whole in accordance with Sec¬ 
tion 18-711 of the Code of Laws of the District of Columbia. 

Statute Involved 

The laws of the District of Columbia in force at the 
time of testatrix’s death are: The statutes of descent are 
found in Title 18, D. C. Code of 1940, Sections 101 to 105, 
and the statutes of distribution are found in Title 18, D. C. 
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Code of 1940, Section 701 et seq., and particular attention 
is directed to Sec. 711, reading as follows: 

“After children, descendants, father, mother, 
brothers and sisters of the deceased and their descend¬ 
ants, all collateral relations in equal degree shall take, 
and no representation among such collaterals shall be 
allowed.” 

Opinion of the District Court 

The Memorandum Opinion of the District Court (Ap¬ 
pellants’ App. 10-A) is perfectly clear and in harmony 
with all other authorities we have been able to find. After 
making a study of some one hundred pages of briefs filed 
below, and the many cases cited. Judge McGuire found 
and said: 

“The language used is unambiguous and the plain 
meaning and import is, that the testatrix intended that 
her property go to her ‘heirs at law and next of kin, 
in accordance with the Laws then in force in the Dis¬ 
trict of Columbia’. 

“The laws thus referred to, it is conceded relate to 
those concerning intestate succession T 18 (D.C. Code 
1940) Sec. 711 and Sec. 105 of the same title. Under 
this statute representation among collaterals is per¬ 
mitted where the residual to be disposed of is realty, 
and forbidden where it is personalty—thus the second 
cousins once and twice removed do not take, and the 
intended beneficiaries are the first three cousins and 
none other.” 

Summary of Argument 
Intent 

Even though there was no express intent upon the part 
of the testatrix at the time of making her will, nearly 
thirteen years ago, to make Mary E. Diller, Eliza Judson 
Cabot and William B. Cabot her sole beneficiaries under 
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the residual clause, there must be a presumed intent that 
one making a will and leaving the rest, residue and re¬ 
mainder to his or her “heirs at law and next of kin” has 
first in mind the nearest known relatives. 

Statutes 

The wording of our District of Columbia Code of Laws, 
namely Sec. 18-101, dealing with “Course of descents gen¬ 
erally”; Sec. 18-105, dealing with “Representation”; and 
Sec. 18-711, dealing with “Share of collateral relations”, 
is so perfectly clear there seems to be no logic or reasoning 
whatever for appellants’ contentions. 

Definitions 

Bouvier’s Law Dictionary defines (heir at law) as fol¬ 
lows: “He who, after his ancestor dies intestate, has a 
right to all lands, tenements, and hereditaments which 
belonged to him or of which he was seized ...” This 
obviously applies to real property only. Bouvier defines 
(next of kin) as: “. . . In general, no one comes within 
this term who is not included in the provisions of the 
statutes of distribution, . . . The phrase means relation by 
blood. ... It has been held, on the other hand, that next 
of kin in a will means nearest of kin . . .-” 

Cyclopedic Law Dictionary, 3rd Ed. (1940) says: “. . . 
No person is heir of a living person. A person occupying 
a relation which may be that of heirship is, however, called 
‘heir apparent’ or ‘heir presumptive’ ...” It defines 
(heir apparent) as: “One who has an indefeasible right 
to the inheritance, provided he outlive the ancestor.” It 
defines (next of kin) as: “The next of kin of a deceased 
person are his nearest blood relatives. . .” 

Corpus Juris, Vol. 69, page 217, Par. 1249, says: “As 
Affected by Nature of Property—The word ‘heirs’ in a 
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will, when applied to real estate, primarily means persons 
so related to one by blood that they would take the estate 
in case of intestacy; and when applied to personalty, pri¬ 
marily means next of kin or those persons who would take 
under the statutes of distribution in the case of intestacy.” 

Argument 

Intent 

To the best of our knowledge and belief, Ellen C. Torrev, 
the testatrix, at one time had sixteen first cousins, three 
of whom, Mary E. Diller, Eliza Judson Cabot and Wil¬ 
liam B. Cabot, were living at the time of her death. How 
many of them were living on the date of her will, June 26, 
1936, is unknown to us, but is it not reasonable and proper 
for us to presume that any normal person making a will 
has first in mind his or her nearest friends and relatives? 
Most of us know our first cousins or at least know of them, 
but very few of us know or even heard of our second and 
third cousins. 

The three first cousins living at the time of testatrix’s 
death were all in their eighties, and it is natural to presume 
that the thirteen who pre-deceased her, were as old or older. 
It is beyond our conception and out of reason to even think 
that the testatrix intended to place any number of unknown 
second and third cousins, strung from California to Maine, 
on a level with those first cousins who survived her. 

None of the second and third cousins, appellants here, 
even resided in the District of Columbia, wot>o n^» mi a 
firmed in bn—rrfH and in all probability never even knew 
of the testatrix. 

The testatrix did, however, leave $1,000.00 to Wil¬ 
liam Brooks Cabot, one of the first cousins, but no doubt 
she felt he was worthy of it He was a noted explorer and 
writer, and this bequest was, no doubt, a token of apprecia- 
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tion and recognition of his outstanding achievements. This 
has no more bearing on her intent than though she had left 
$1,000.00 to one of the second or third cousins. 

Statutes 

The statutes referred to are so perfectly clear we do not 
care to burden the Court with any elaboration on them 
nor make any comparison with the laws of descent and 
distribution in our various other States, as this case is 
governed only by the Laws of the District of Columbia. 

We do wish to call the Court’s attention to the wording 
at the beginning of Sec. 18-101, reading: 

“On the death of any person seized of an estate in 
fee simple in lands, tenements, or hereditaments in 
the District of Columbia, and intestate thereof, the 
same shall descend in fee simple to such person’s 
kindred in the following order, namely: etc.” 

This Section obviously relates to real property and has no 
bearing on the question involved here, nor does Sec. 18-105, 
which reads as follows: 

“Whenever those entitled to share in the estate in 
fee simple in lands, tenements, or hereditaments in the 
District of Columbia, of an intestate, are all in tbe same 
degree of kindred to the intestate, they shall take per 
capita or by persons; and, where a part of them are 
dead and a part living, the issue of those dead shall 
take per stirpes or by stocks the shares of their de¬ 
ceased parents.” 

Section 18-711 seems to be the only provision in our Code 
of Laws governing the distribution of the “rest, residue 
and remainder” here involved. That reads as follows: 

“After children, descendants, father, mother, 
brothers, and sisters of the deceased and their descend¬ 
ants, all collateral relations in equal degree shall take, 
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and no representation among such collaterals shall be 
allowed. ’ * 

Cases Cited by Appellants 

In due consideration for this Court, and for the sake of 
brevity, we do not care to burden it with immaterial dis¬ 
cussion of cases which have no bearing whatever on the 
case at bar. We do wish to insert here a short summary 
of some of the cases cited by appellants. 

In Evans v. Ockerhausen, 69 App. D.C. 285, 100 F. 2d 
695, it was contended that the gift was a class gift and 
that the rule in Hepburn v. Winthrop, 65 App. D.C. 309, 
314, 83 F. 2d 566, should control the construction of the 
will in this case. The Court said: 

“This contention is without merit. In that case, 
there was a testamentary gift in trust for a class, while 
the will of Dr. Kolipinski involves a testamentary trust 
set up in favor of his wife. We see none of the con¬ 
tinuities present in the Kolipinski will that would show 
testator’s intent to give the income of the trust he 
created to his wife and children as a class. To enable 
a gift to be one to a class there must be a gift of an 
aggregate sum to a body of persons uncertain in num¬ 
ber at the time of the gift, to be ascertained at a future 
time and who are all to take in certain proportions, 
the share of each being dependent upon the ultimate 
number of persons.” 

Testator’s will in Hepburn v. Winthrop, 65 D.C. App. 
309, 83 F. 2d 566, contained language leaving all of his 
residuary estate to his trustees, with directions as follows: 

“To divide the same into as many equal parts or 
shares as will be equal in number to my wife and 
children, whom I may leave me surviving, and children 
of mine deceased at the time of my death who shall 
have left lawful issue me surviving, and to designate 
one of the said parts or shares by the name of my 
wife, and one other of said parts or shares by the 
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name of each of my said children then surviving, and 
one other of said parts or shares by the name of each 
child of mine then deceased leaving issue then sur¬ 
viving.” 

The Court said: 

‘ ‘ The words in the preceding clause created a class gift. ’ ’ 
And defined a class gift as follows: 

“A gift of an aggregate sum to a body of persons 
uncertain in number at the time of the gift, to be ascer¬ 
tained at a future time, who are all to take in equal or 
some other definite proportions; the share of each 
being dependent for its ultimate amount upon the ulti¬ 
mate number. ’ ’ 

Obviously there was a clear intent of the testator 
expressed in the will, and no other construction would 
be proper. 

In Luce v. Dunham, 69 N. Y. 36, the testator’s will devised 
and bequeathed to his wife the homestead and all personal 
property therein. He gave to a sister a legacy of $10,000, 
and to three half-sisters $5,000 each, and then provided: 

“Sixth: All the rest, residue and remainder of my 
estate, real and personal, present and hereafter to be 
acquired, and wherever situated, I give, devise and 
bequeath, and do desire and will that the same shall 
be divided among my heirs and next of kin in the 
same manner as it would be by the laws of the State 
of New York had I died intestate.” 

The surrogate decided that the widow was entitled to 
participate in the distribution of the residuary estate under 
the will and statute. In reversing, the New York Court 
of Appeals said: 

11 The clear meaning of the language of the residuary 
clause is that the testator devised any real estate which 
he might leave, to his heirs, and bequeathed his per- 
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sonalty to his next of kin. • • • The devise was not 
insensible, for it disposed of any real estate which 
he might acquire after making the will; and, although 
he died two days afterwards, it does not appear that 
when he made the will it was legally impossible that he 
might, by inheritance or otherwise, acquire land be¬ 
fore he should die. Such a formal provision, although 
perhaps useless, affords no grounds for construing any 
other part of the will contrary to the plain legal im¬ 
port.” 

In Merrill v. Preston , 135 Mass. 451, Judge Holmes, 
writing for the Massachusetts Supreme Judicial Court, 
said in conclusion: 

“We think that the phrase ‘heirs at law’ is not to 
be connected with this specific property for its inter¬ 
pretation. The settlement devests the whole estate 
from Horatio W. Preston, and gives none of it back 
to him in the event which has happened. The gift to 
heirs is simply an ultimate disposition, when all the 
special objects of the trust have failed. We think 
that, taking all the circumstances into account, includ¬ 
ing the somewhat artificial character of the importa¬ 
tion of Maryland law into this instrument, the heirs 
at law meant are not those who might be such in an 
exceptional case, according to an exceptional rule of 
problematical application, but those who would inherit 
Horatio W. Preston’s land by the general law of 
descent. The law of Maryland would give any land 
of Horatio, except that which descended from his 
father, to his mother; and, upon the whole case, we 
think that his mother, Sara S. Preston, was entitled 
to the fund.” 

In Pyne v. Pyne, 81 App. D. C. 411; 154 F. 2d 297, the 
question rests upon “intent” and centers upon this para¬ 
graph of the will: 

“Fourth. I give, devise and bequeath to my sister, 
Caroline L. Frailey, all my right, title and interest in 
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house and lot * * # for and during her natural life; 
and after her death, or in case she die before me, I 
give, devise and bequeath the same to my daughter 
Caroline C. F. Pyne, for and during her natural life; 
and after her death, I give, devise and bequeath all my 
right, title and interest in the aforesaid land and 
premises to my three other children • • • and the 
issue of my said daughter, if she leaves any surviving 
her, in fee simple, said issue to take a one-fourth (%) 
part; and if my said daughter die without issue, then 
I give and devise the same to my three children afore¬ 
said # * *. And in any case, if any one of my said 
three children • • • should die leaving a descendant 
or descendants, said descendant or descendants to take 
the share his, her or their parent would have taken 
had he lived.” 

Our Court of Appeals for the District of Columbia, said: 

“We, therefore, conclude that by the last sentence 
of paragraph Fourth, the testatrix intended to, and 
did, provide that upon the death of John Pyne, leaving 
a descendant, during the lifetime of Caroline C. F. 
Pyne, the descendant of John Pyne should become the 
remainderman in his stead. ' * * ” 

Suman v. Harvey , 114 Md. 241, 79 At!. 197, involves quite 
a complicated set of facts, but the question before that 
Court was the construction of the residuary clause of the 
will of Rose Harvey, who died seized and possessed of a 
large real and personal estate. She disposed of it as fol¬ 
lows: 

“ • • • I give, grant, devise and bequeath all my 
property and estate of whatsoever kind and whereso¬ 
ever situate to my executors hereinafter named, and 
I direct that all my said property and estate shall be 
converted into cash * * *, and I further direct my 
said executors, and the survivor, from time to time, 
as to them seems best, as my estate shall be converted 
into cash, to distribute the proceeds thereof among my 
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heirs at law and next of kin, who may be entitled 
thereto under the laws of Maryland.” 

Rose Harvey died in 1909, leaving as her next of kin four 
first cousins. There was a fifth who pre-deceased testatrix, 
leaving issue who claimed their mother’s share. The Mary¬ 
land Court of Appeals reached the very same conclusion 
as our contention here, and said: 

“There is nothing in the will to indicate that the 
testatrix intended any other persons or class of per¬ 
sons to share in the distribution, and the fact that she 
was fond of her deceased first cousin, and the further 
fact that she manifested affection for some of her 
children by contributing during her life to their 
support, are not sufficient to control the clear and 
unambiguous terms of her will.” 

Taylor v. Albree, 56 N. E. 2d 904 (Mass.) involves a will 
which provided trusts for various beneficiaries, and upon 
termination of the last one thereof, that the trustees pay 
over and convey the trust funds and estate of every kind 
then in their hands to “my legal heirs and representatives 
whoever they may be, to be determined by, and distribution 
to be made in accordance with, the Statutes of this Common¬ 
wealth”. The Court said: 

“The trust now consists wholly of personalty, al¬ 
though some of it is the proceeds of realty once owned 
by the trust. In Item 28 the instruction is to ‘pay over 
and convey’ the principal of the trust estate ‘to my 
legal heirs and representatives whoever they may be’. 
The word ‘heirs’ is used accurately as meaning the 
persons entitled to inherit realty. The word ‘repre¬ 
sentatives’ in the same phrase does not mean executors 
or administrators, as it does in some connections, but 
means statutory distributees of personalty. • • • ” 

In Tylor v. City Bank Farmers Trust Company , 314 
Mass. 528, 50 N. E. 2d 778, Petitioner asks instructions 
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with respect to the distribution of personalty which he 
holds as trustee under Item Sixteenth of the will of John N. 
Mott, which reads as follows: 

“The rest and residue of my estate, real and per¬ 
sonal, I give and devise to my wife and my friend 
Benjamin H. Silsbee to hold on this trust, they shall 
pay over the net rent and income therefrom to my 
wife during her life, and at her decease the same shall 
be held in trust for my daughter and the rent and 
income paid over to her during her life, and if at any 
time the income shall be insufficient for her support 
my trustees for the time being authorized to pay 
over to her so much of the principal for her comfortable 
support as they may judge best and at the decease of 
my daughter the estate then held in trust shall be paid 
over to her issue in the same proportions as if my 
daughter had died intestate possessed of the same 
and in default of issue to my heirs at law. * * * ” 

The question comes on the meaning of those words under¬ 
lined, and the Court said: 

“The vrord * heirs’ is the correlative of ‘ancestor.’ 
Heirs are those who under the law take by descent the 
real estate of an ancestor. The ancestor is the one 
from whom real estate descends by law to heirs. Par¬ 
ents may be the heirs of their child. * * * In a will a 
gift to the heirs of a person refers to those entitled 
to his real estate by descent, wffiere the property given 
is real estate or consists of both realty and personalty. 
Gray v. Whittemore, 192 Mass. 367, 380, (and other 
cases cited). But where the property given is wholly 
personalty, the word ‘heirs’ in such a gift is construed 
to mean those entitled to have personalty left bv that 
person distributed to them by law.” citing cases. “In 
recent cases, however, the rule has been laid down 
broadly that a gift by w T ill to the heirs of a person is 
a gift to those entitled to inherit his real estate • • • 
and this has been said even in a case which involved 
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personalty only, although it did not appear in that 
case that there was any difference between the heirs 
and the distributees. Yerxa v. Youngman, 241 Mass. 
251, 254, 135 N.E. 117. In the present case the trust 
fund to be distributed, though now consisting wholly 
of personalty, constituted the residue of the estate, 
and it can be inferred from other parts of the will that 
the trust included real estate. Under all the authorities 
the word ‘heirs’ meant those entitled by law to inherit 
real estate.” 

In Vogt v. Vogt, 26 App. D. C. 46, suit was filed by cer¬ 
tain of the children of John L. Vogt to obtain a construction 
of his will. One of the defendants is Matilda S. Vogt, the 
infant daughter of one of the complainants, Frederick H. 
Vogt. 

In the will involved, after certain specific devises and 
bequests, the following disposition was made of the residue: 

“All the rest and residue of my real estate shall, 
when my youngest surviving child attains the age of 21 
years, or one year thereafter, in the discretion of my 
executors, be sold by my executors at public auction, 
* * *. The proceeds of said sales shall then be divided 
among my heirs, share and share alike, and paid over 
to them respectively at once, except the share coming to 
my son, Fred H. Vogt. Said share shall be paid to 
Charles Graff and Frederick C. Gieseking, as trustees, 
by them invested, the income therefrom to be paid to 
said Fred H. Vogt, the principal to be paid to his heirs 
after his death.” 

The single controversy is over the construction of this 
provision, and is between Frederick H. Vogt and his infant 
child, Matilda S. Vogt. The question is whether the former 
takes the absolute estate, or only the income thereof for life 
with remainder to his said daughter. The decree of the 
equity court sustained the contention of the father, and his 
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daughter appealed. The decree was reversed by the D. C. 
Court of Appeals, and the father’s appeal to the United 
States Supreme Court was dismissed for want of juris¬ 
diction. 

Counsel for both father and daughter concur in the view 
that the real estate, having been directed to be converted 
into money, it is to be regarded as if it were money at the 
time of the testator’s death. 

Chief Justice Shepard, speaking for the Court of Ap¬ 
peals, said: 

“• * * in view of the plain intention of the testa¬ 

tor, we are of the opinion that the word ‘heirs’ must 
be construed as meaning children or next of kin, or 
those who would take as distributees under the 
statute.” • • • 

“When the word ‘heirs’ is used in a gift of person¬ 
alty, it should primarily be held to refer to those who 
would be entitled to take under the statute of 
distribution. ’ ’ 

Conclusion 

The cases relied on by appellants do not sustain their 
contentions. They ask this Court to “presume” Mrs. 
Torrey meant something other than the legal interpreta¬ 
tion of the words she used. 

Mrs. Torrey’s will is free of ambiguity, and the words 
she used in her residuary clause are commonly used when a 
testator is providing for the future distribution of the 
residue of an estate. To eliminate any doubt she set up the 
yardstick of the Laws of the District of Columbia as a 
guide for the interpretation of her will and distribution of 
her estate; and those Laws are perfectly clear. 

Appellees also desire to renew their Motion to Dismiss 
or Affirm this appeal on the ground that the appeal is 
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frivolous and may have been taken for the purpose of 
delay in the distribution to the rightful distributees of the 
rest, residue and remainder of the estate. 

Respectfully submitted, 
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